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TRANSMITTAL SHEET FOR
NOTICE OF INTENDED ACTION
Control __B40 BDepartment or Agency REVENUE

Rule Nos.__810-2-24.2-.62

Rule Title: Qualified Investment Partnerships

New, XX Amend, Rapeaj Adopt by Referance

[

Would the absence of the proposed rule
significantly harm or endanger the public
health, wetare, or safety? No

Is there 2 reasonable relationship batween
the state's police power and the protectlon
of the public health, safety, or welfare? Yes

Is there anpther, less restrictive method
of regulation avallable that could
adeguately protect the public? No

Does the proposed rule have the effect

of directly or indirectly increasing the

costs of any goods or services invelved

and, if 8o, to what degree? No

I8 the increass incost, if any, more

harmful 1o the public than the harm that

raight result from the absence of the

proposed ruje? N/A

Are gll Tacets of the rulemaking process

designed solely for the purpose of, and so

they have, as their primary effect, the

protection of the public? Yes
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Does the proposed rule have any economic
impact? No

it the proposed rule has an economic iimpact, the proposed rule s required io be accompaniad
by a fiscal note prepared in accordance with subsection {f) of Section 41.22-23, Code of Alabama

1878,
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Certification of Autherized Official

| certify that the aitached proposed rule has heen proposed in full compliance with the
raqulraments of Chapter 22, Title 41, Code of Alabama 1878 and that it conforms to all appiicable
filing requirements of the Administrative Procedure Division of the Legislativ Reference Service.

Signature of certifying offlcer -7 i et

Date #/ﬁj//jk é&
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ECONOMIC IMPACT STATEMENT
FOR APA RULE
{Section 41-22-23(f)}

Control No.__ 819 Department or Agency  REVENUE
Rule No:  810-3-24.2..02

Rule Title:  Quulifisd Investment Parinerships

New X Amend Repeal Adopt by Referencs
®NO This rule has no economic impact.
3 YES This rule has an economic impact, as explained below:
1. NEED/EXPECTED BENEFIT OF RULE:
2. COSTS/BENEFITS OF RULE AND WHY RULE IS THE MOST EFFECTIVE,

EFFICIENT, AND FEASIBLE MEANS FOR ALLOCATING RESOURCES
AND ACHIEVING THE STATED PURPOSE:

3. EFFECT OF THIS RULE ON COMPETITION:

4, EFFECT OF THIS RULE ON COST OF LIVING AND DOING BUSINESS IN
THE GEOGRAPHICAL AREAWHERE THE RULE ISTO BE
IMPLEMENTED:

5. EFFECT OF THIS RULE ON EMPLOYMENT IN THE GEOGRAPHICAL

AREA HERE THE RULE IS TO BE IMPLEMENTED:

3 SOURCE OF REVENUE TO BE USED FOR IMPLEMENTING AND
ENFORCING THIS RULE:
7. THE SHORT-TERM/LONG-TERM ECONOMIC IMPACT OF THIS RULE ON

AFFECTED PERSONS, INCLUDING ANALYSIS OF PERSONS WHO WILL
BEAR THE COSTS AND THOSE WHO WILL BENEFIT FROM THE RULE:

8. UNCERTAINTIES ASSOCIATED WITH THE ESTIMATED BENEFITS AND



10.

1.

BURDENS OF THE RULE, INCLUDING QUALITATIVE/QUANTITATIVE
BENEFITS AND BURDEN COMPARISON:

THE EEFECT OF THIS RULE ON THE ENVIRONMENT AND PUBLIC
HEALTH:

DETRIMENTAL EFFECT ON THE ENVIRONMENT AND PUBLIC HEALTH
IF THE RULE |8 NOT IMPLEMENTED:

OTHER COMMENTS:
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ALABAMA DEPARTMENT OF REVENUE
Individual & Corporate Tax Division

NOTICE OF INTENDED ACTION

RULE NO. & TITLE,

810-3-24.2-.02 Qualified Investment Partnerships

INTENDED ACTION: Amend an existing rule

SUBSTANCE OF PROPOSED ACTION: The department proposes to amend the above rule
to aliow an entity to make the asset test's calculations as of the beginning and end of each tax
period, instead of making the caleulations for each month within the tax period. This provides for
consistency with the guidance provided in the 2012 instructions for Schedule QIP-C.

RULE NO. & TITLE

810-3-73-.01 Withholding Exemption Certificates

INTENDED ACTION: Amend an existing rule

SUBSTANCE OF PROPOSED ACTION: The department proposes to amend the above rule
to clarify the requirement that an employer is fequired to request verification of all Forms A4E
with the Department before faking effect.

RULE NO. & TITLE

810-3-82-01 Declarations of Estimated Tax for Individuals

INTENDED ACTION: Repeal an existing rule

SUBSTANCE OF PROPOSED ACTION: The department proposes to repeal the above rale
due to the fact that the Section 40-18-82, Code of Alabama 1975 was repealed effective for tax
years beginning December 31, 2009,

TIME, PLACE, MANNER OF PRESENTING VIEWS: A public hearing will be held at
10:00 a.m, on Thursday, June 12, 2014, Reom 1243, First Floor, Gordon Persons Building,
located at 50 N Ripley Street, Montgomery, Alabama. Copies of the rule{s) can be obtained at
ww.revenue.alabama.gov/rulehear.html.




All interested parties may present their views in writing to the Secretary of the Alabama
Department of Revenue, Room 4131, Gordon Persons Building, 50 N Ripley Street,
Montgomery, Alabama 36132 at any time during the thirty-five (35) day period following
publication of the notice or by appearing at the hearing.

FINAL DATE FOR COMMENT AND COMPLETION OF NOTICE:
Thursday, June 12, 2014

CONTACT PERSON AT AGENCY:
Patricia Toles

Alagbama Department of Revenue

4131 Gordon Persons Building
Montgomery, Alabama 36132

{334) 2421380
cel D. Gamble, Sre |
Alabama Department of Revenue
0925APCINT



810-3-24.2-.02 Qualified Investment Parinerships.
(1)  Definitions.

(a)  Qualified Investment Partnership (QIP). A partnership or other entity classified as
a subchapter K entity, or a business trust as defined in §40-18-1, Code of Alabama 1975, that for
a tax period which begins on or afler January 1, 2009, meets the gross income and asset tests for
a Qualified Investment Partnership as preseribed by §40-18-24.2, Code of Alabama 1975; and,
for which an authorized officer, partner, member or manager of the entity has certified for the tax
period that the entity meets the gross income and asset tests. The proper form of the QIP
certification and the due date for filing the cerfification are explained in this regulation.

1. The following restrictions apply concerning entities eligible to be & QIP:

i There is a rebuttable presumption that an entity is disqualified as a QIP as abusive
when fifty percent (50%) or more of the ownership interest or voting interest of an entity is
owned or controlled, directly or indirectly, by a corporation, as defined in §40-18-1, Code of
Alabama 1975, or a controlled group of corporations, as defined in 26 U.S.C. §1563, at any time
during the tax period. For purposes of this definition, own or control means to own or control

_ direetly, indirectly, beneficially, or constructively fifty percent (50%) or more of the voting
power or value of an entity, The Department will review written applications or requests to the
Commissioner that this presumption not be applied to a particular entity's situation on a case-by-
case basis, If the entity establishes that the distributive shares of the income attributed to and
owned by the corporate partner are being reported to Alabama for income tax purposes by each
of the owners having such interests, the presumption of abuse in this section will have been
rebutted.

(i)  An entity that is classified as a dealer in qualifying investment security at any
tume during a tax period, shall not qualify as a QIP for that tax period. An entity is a dealer in
qualifying investment securities if it regularly purchases qualifying investment securities from or
sells qualifying investment securities 1o customers in the ordinary course of a trade or business or
regularly offers {0 enter into, assume, offset, assign or otherwise terminate positions in qualifying
investment securities with customers in the ordinary course of a trade or business, The definition
provided in 26 U.8.C. §475(c) can also be relied upon to determine if an entity shall be classified
as a dealer in qualifying investment securities.

(i)  Anentity that is a publicly-traded partnership that is taxed as a corporation for
Alabama income tax purposes at any time during the tax period cannot be a QIP for that tax
period.

{iv) A common trust fund, as defined in 26 U.S.C. §584, cannot be a QIP.
(v}  Anunincorporated entity that has elected out of the provisions of Subchapter K in

accordance with 26 U.8.C. §761, at any time during a tax period, cannot be a QIP for that tax
period.



(vi)  Any entity meeting the definition of a Financial Institution under Section 40-16-1,
Code of Alabama 1975, cannot be a QIP,

(b)  Qualifying Investment Securities (QIS), Financial investments as defined by §40-
18-24.2, Code of Alabama 1973, that must be owned by an entity; and must make up a specified
percentage of the entity’s total assets; in order for the entity to qualify as a QIP, in accordance
with §40-18-24.2, Code of Alabama 1975,

L. The term “qualifying investment securities™ does not include:
() Aninvestment in a captive REIT, as defined by §40-18-1, Code of Alabama 1975.

(i)  Aninterest in a partnership unless the partnership is a Qualified Investment
Partnership, as defined in §40-18-24.2, Code of Alabama 1975.

{111}  Loans that are not debt securities.

(iv)  Deposits with a bank or other financial institution that is not regulated by the
United States government, a state, a governmental agency or by any political subdivision thereof.

() Tax Period. Same definition as “taxable year” as defined in §40-18-1.
2y  QIP Requirements.

() All of the following requirements must be met for a tax period in order for an
entity to qualify as a QIP for the tax period:

L Asset Test, No less than 30% of the cost of the total assets owned by the entity
consists of qualifying assets: qualifying investment securities (QIS); office facilities; and,
tangible personal property reasonably necessary to carry on the activities of the entity as an
investment partnership in the State of Alabama,

2. Gross Income Test, No less than 90% of the gross income of the entity consists of
gualifying gross income: interest; dividends, distributions; management fees paid by owners of
the entity; and gains or losses from the sale or exchange of qualifying investment securities

(QIS).

3. Certification. An authorized officer, partner, member, or manager of the entity
certifies that for the tax period the entity meets the Asset Test and the Gross Income Test, in the
proper form and by the time specified in this regulation. The certification must be filed as part of
the annual Alabama partnership income tax return for the entity, on Alabama Schedule QIP-C,
by the due date (including extensions) of the Alabama partnership income tax return for the
entity. Filing a certification with a composite return for an entity is not a proper filing of the. QIP
certification,



) If the QIP holds an investient in another Subchapter K entity or business trust
which is not subject to tax by the State of Alabama, but which qualifies as a QIP under both the
Asset Test and the Gross Income Test, the annual certification as to its qualification as a QIP
may instead be filed by an authorized officer, partner, member or manager of the QIP, ina
manner prescribed by the Department.

(b}  Reguired QIP Filings,

1. A QIF must file an annual Alabama partnership income tax return, properly
reporting the required Schedule K-1 information for each resident member and each nonresident
member, that held an interest in the QIP, at any time during the tax period.

2. AQIF must file an annual composite income tax return, as required by §40-18-
24.2, Code of Alabama 1975, if the QIP is required to make a composite payment for one or
more nonresident members,

{c)  Application of the Asset Test.

I For purposes of applying the Asset Test, the cost of an asset will generally be the
entity’s basis, computed in accordance with Alabama income tax law (See §§ 40-18-24 and 40-
18-6, Code of Alabama 1975). For office facilities, other tangible personal property, any assets
subject to amortization and any assets subject to depletion; the cost to be used will be the entity’s
basis before any reductions for depreciation, amortization or depletion. The cost of qualifying
investment securities shall include any accrued interest or discount and shall be reduced by any
premiwn amortization, that has been recognized in the computation of Alabama taxable income
of the entity and that is included on the entity’s balance sheet as of the date the asset’s cost was
determined.

2, The Asset Test is applied for each tax period, and is computed using the ratio of
the entity's cost of its qualifying assets to the entity’s cost of its total assets, expressed as a
percentage; as of the beginning of the tax period and as of the end of each-menth of the tax
period. The average of the percentages is then computed. Ti:ze average is referr@d to as the
Average Quahfymg Asset Pemantage for the ’I‘a‘x Permd mation-about-the-entity

(d)  Application of the Gross Income Test,

L. The Gross Income Test is applied for each tax period, and is computed using the
ratio of the entity’s gualifying gross income to its total gross income, expressed as a percentage.
The ratio is referred to as the Qualifying Gross Income Percentage.

2. Calculations for the Gross Income Test are to be based on information from the
Alabama partnership incotne tax refurn filed by the entity for the tax period.



3. Gross income means income minus costs of sales or basis in an asset sold or
traded, but without reduction for any vther expenses or deductions.

4, Gross income does not include any item of income that 1s excluded in computing
the Alabama taxable income of the entity,

5. The Gross Income Test is calculated using the method of accounting used for
Alabama income tax purposes for the tax period.

6. Gross income derived from an investment in a qualifying investment partnership,
subchapter S corporation, trust or estate shall be characterized as if the entity received the
income directly,

7. Gross income derived from a qualifying investment partnership, subchapter §
corporation, trust or estate for purposes of the Gross Income Test shall be reduced by related
expenses and computed in accordance with Alabama income tax law.

Authors: Ed-Cutter;CPA-and Dennice Hillard and Ann Winborne, CPA

Authority: S&ctmns 40 ZA-?(a}{S) and 40-18-24.3, Code of Alabama 1975

History: New rule: Filed January 11, 2010, effective February 15, 2010.
Amended: Filed July 27, 2010, &ffectfive August 31, 2010.




