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TRANSMITTAL SHEET FOR
NOTICE OF INTENDED ACTION
Control bepartment cor Agency Secretary of State

Rule No. 820-2-10-.17

Rule Title: Counting Of Votes.

New X Amend Repeal Adopt by Reference

Would the absence of the proposed rule significantly
harm or endanger the public health, welfare, or safety? Yes

Is there a reascnable relaticnship between the
state’s police power and the protection of the
public health,safety, or welfare? Yes

Is there another, less restrictive method of
regulation available that could adequately protect
the public? No

Does the proposed rule have the effect of directly
or indirectly increasing the costs of any goods or
services involved and, if sc, to what degree? No

Is the increase in cost, if any, more harmful to the
public than the harm that might result from the
absence of the proposed rule? No

Are all facets of the rulemaking process designed
salely for the purpcse of, and so they have, as
their primary effect, the protection of the public? Yes
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Does the proposed rule hawve an eccnomlc impact? No

If the proposed rule has an economic impact, the proposed rule is
required to be accompanied by a fiscal note prepared in accordance with
subsection (f) of Section 41-22-23, Code of Alabama 1975,
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Certification of Authorized Official

I certify that the attached proposed rule has been proposed in full
compliance with the requirements of Chapter 22, Title 41, Code of Alabama
1975, and that it conforms to all applicable filing requirements of the
Administrative Procedure Division of the Legislative Reference Service.

Signature of certifying officer ﬂ:)5¢; éjﬁqpvupzzg-
Date__ $nlrd !
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07/04
Office of the Secretary -of State
Administrative Division
NOTICE OF INTENDED ACTION
AGENCY NAME: Secretary of State.

RULE NO. & TITLE: 820-2~10~.17 Counting Of Votes.

INTENDED ACTION: Amend Rule.

SUBSTANCE CF PROPOSED ACTION: This proposed rule is
necessary to ensure that ballots are properly counted.

TIME, PLACE, MANNER OF PRESENTING VIEWS:

Views may be presented orally or in writing and should be
addressed to Jean Brown, Chief Legal Advisor, Office of the
Secretary of State, P.0. Box 5616, Montgomery, Alabama
36103; 334-242-7202.

FINAL DATE FOR COMMENT AND COMPLETION OF NOTICE:

October 3, 2014,

CONTACT PERSON AT AGENCY:

Jean Brown, Office of the Secretary of State, State Capitol,
600 Dexter Avenue, Suite $-205, Montgomery, Alabama 36104;

334-242-7202, v
e Dexnetf
(§¥agnature of officer authorized
to promulgate and adopt
rules or his or her deputy)
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AMENDED

OFFICE OF THE SECRETARY OF STATE
ADMINISTRATIVE CODE

820-2-10-.17 Counting Of Votes.

(1) An elector’s ballot shall be counted for each
office to be filled except for each office where it is
impossible to determine the elector’s choice for that
office. The inability to determine the elector’s choice for
any particular office to be filled shall not cause the
rejection of votes for other offices where the elector’s
choice can be determined. No ballot shall be rejected for
any technical error which does not make it impossible to
determine the elector’s choices.

(2) (a) In precincts utilizing precinct ballot
counters, if the elector has overvoted his or her ballot in
in one or more contests, the counters shall be programmed
to permit the elector to choose whether to 1) review and
correct his or her ballot or 2) have the counter tabulate
all votes on the ballot except in any contest where the
elector has overvoted the ballot.

(b) If the elector chooses to correct the ballot, the
original ballot shall be spoiled by a poll worker and the
elector shall be issued a new, blank ballot.

(c} If the elector chooses not to correct the ballot,
the elector shall be permitted to have the counter tabulate
all votes on the ballot except in any contest where the
elector has overvoted the ballot.

{3) In counties utilizing central ballot counters, the
counters shall be programmed to permit the ballot to be
tabulated by the counter if the elector has overvoted his
or her ballot in any contest. The counter shall be
programmed to tabulate all votes on the ballot except in
any contest where the elector has overvoted the ballot.



(4) (a) In precincts utilizing ©precinct Dballot
counters, 1f the ballot counter detects a blank ballot,
that 1is, a ballot where the elector has not marked any
choices in accordance with the instructions for properly
marking his or her choices, the ballot counter shall be
programmed to return the ballot to the elector. The elector
shall be permitted the opportunity to mark his or her
choices on the original ballot or a replacement ballot
according to the instructions for properly marking the
ballot. The ballot may then be tabulated by the ballot
counter. The ballot counter shall be programmed to accept
a blank ballot in those circumstances where the elector
chooses to not remedy his or her blank ballot.

(b) In counties utilizing central ballot counters, if
the ballot counter detects a blank ballot, that is, a
ballot where the elector has not marked any choices in
accordance with the instructions for properly marking his
or her choices, the ballot counter shall be programmed to
return the ballot or otherwise divert the ballot to be
reviewed by the attending poll workers. The poll workers
shall review the ballot to determine if the elector has
marked no choices on the ballot or if the elector has
marked choices on the ballot inconsistent with the
instructions for properly marking the ballot. If the
elector has marked choices on the ballot inconsistent with
the ingtructions for properly marking the ballot, the
ballot shall be counted by hand as described in paragraphs
(1) and (5) of this rule. If the elector has marked no
choices on the ballot, the ballot shall be set aside to be
sealed with all other ballots in the ballot box after all
ballots have been tabulated.

{(5) When ballots are to be counted by hand, polling
cfficials shall determine the elector’'s choice Dby
considering the ballot as a whole and determining the
manner in which the elector marked his or her choices on
the ballot. Only those choices marked congistently in this
manner shall be counted for each office to be filled. BAs
used herein, “marked consistently” pertains to the manner
in which the elector expresses his or her choice and not
the pattern of candidates selected as between political
parties on the ballot. If the polling officials are unable
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to determine the manner in which an elector marked his or
her choices, the ballot shall be rejected in its entirety.

(6) (a) If a precinct ballot counter should
malfunction, the poll shall remain open and voters shall
deposit their ballots in a ballot box or other suitable
container. The inspector shall notify the custodian, who
shall attempt to repair or replace the equipment, and the
probate judge, who shall maintain a public list of all
precincts in which equipment failure has occurred.

{(b) If the precinct ballot counter cannot be repaired,
after the peolls close the ballot box shall be opened and
the ballots counted either by hand as described in
paragraphs (1) and (4) of this rule or by feeding the
ballots into an operable precinct ballot counter. If
counted by hand, the determination of the elector’s choice
shall be governed by paragraph (4) of this rule. Poll
watchers of opposing interests and members of the media, if
any are present, shall be permitted to witness this
process. The results of this hand count shall be added to
the official results, and the ballots shall be bound
separately and returned with the other ballots.

{¢) In counties utilizing precinct ballot counters,
any ballot returned by the machine in a post-election
recount must be counted by hand following the rules for
central ballot counters as provided in paragraphs (1) and
(4) of this rule. The results of this hand count shall be
added to the official results, and the ballots shall be
bound separately and returned with the other ballots.

(7) If a central ballot counter should malfunction,
the count shall be suspended until the equipment is
repaired or replaced or the ballots are counted by hand as
described in paragraphs (1) and (4) of this rule. If
counted by hand, the determination of the elector’s choice
shall be governed by paragraph (4) of this rule. Poll
watchers of opposing interests and members of the media, if
any are present, shall be permitted to witness this
process. The results of this hand count shall be added to
the official results, and the ballots shall be bound
gseparately and returned with the other ballots.



(8) (a} In counties utilizing precinct ballot counters,
if a ballot is defective and the counter 1is unable to
accept or read the ballot, 1) the ballot shall be spoiled
and the elector shall be issued a new ballot or 2) if the
elector does not chooge to mark a new ballot, the elector’s
original ballot shall be counted by hand as described in
paragraphs (1) and {(4) of this rule. The results of this
hand count shall be added to the official results, and the
ballots shall be bound separately and returned with the
other ballots.

(b) In counties utilizing central ballot counters, 1if
a ballot is defective and the counter 1s unable to accept
or read the ballot, the ballot shall be counted by hand as
described in paragraphs (1) and (4) of this rule. If
counted by hand, the determination of the elector’s choice
shall be governed by paragraph (4) of this rule. Poll
watchers of opposing interests and members of the media, if
any are present, shall be permitted to witness this
process. The results of this hand count shall be added to
the c¢fficial results, and the ballots shall be bound
separately and returned with the other ballots.

Authors: Edward Packard; Jesan Brown,

Statutory Authority: Code of Ala, 1975, §17-7-25 (formerly
§17=-24~7 (b)) .

History: New Rule: Filed February 10, 1998; effective

March 17, 1998. Amended: Filed February 7, 2002; effective
March 14, 2002. Amended: Filed August 7, 2014.



AMENDED

OFFICE OF THE SECRETARY OF STATE
ADMINISTRATIVE CODE

307-x-1—17 820-2-10-.17 Counting Of Votes.

{1) An elector’s ballot shall be counted for each
office to be filled except for each office where it is
impossible to determine the elector’s choice for that
office. The 1inability to determine the elector’'s w»oeter's
choice for any particular office to be filled shall not
cause the rejection of votes for other offices where the
elector’s choice can may be determined. No ballot shall be
rejected for any technical error which does not make it
impossible to determine the elector’s cheice choices.

(2) {a) In precincts utilizing  precinct ballot
counters, if the elector has overvoted hig or her ballot in
in one or more contests, the counters shall be programmed
to permit the elector to choose whether to 1) review and
correct his or her ballot or 2} have the counter tabulate
all wvotes on the ballot except in any contest where the

elector has overvoted the ballot. return the-ballot-to the

(b} If the elector chooses to correct the ballot, the
original ballot shall be spoiled by a poll worker and the
aelector shall be issued a new, blank ballot.

{c} If the elector chooses not to correct the ballot,
the elector shall be permitted to have the counter tabulate
all votes on the ballot except in any contest where the

elector has overvoted the ballot. shall deposit the ballot




(3}4a) In counties utilizing central ballot counters,
the counters shall be programmed to permit the ballot to be

tabulated by the counter ;e;u;n_aﬂba;lgtm@gmp@4;_g££;9+als

if the elector

t@»4x;—eiee;ed—¢x>4}—pa;téeuiax—ei#;ee has overvoted hlS or
her ballot in any contest. EBach—reburned ballot ghall--be

counted-by hand pursuant to thig gection. The counter shall

be programmed to tabulate all votes on the ballot except in
any contest where the elector has overvoted the ballot.

(4) (a) In precincts | utilizing precinct Dballot

counters, 1f the ballot counter detects a blank ballot,
that is, a ballot where the elector has not marked any
choices in accordance with the instructions for properly
marking his or her choices, the ballot counter shall be
programmed to return the ballot to the elector. The elector
shall be permitted the opportunity to mark his or her
choices on the original ballot or a replacement balloct
according to the instructions for properly marking the
ballot. The ballot may then be tabulated by the ballot
counter. The ballot counter shall be programmed to accept a
blank ballot in those circumstances where the elector
chooses to not remedy hig or her blank ballot.

{b) In counties utilizing central ballot counters, if
the ballot counter detects a blank ballot, that is, a
ballot where the elector has not marked any choices in
accordance with the instructiomns for properly marking his
or her choices, the ballot counter shall be programmed to
return the ballot or otherwise divert the ballot to be
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reviewed by the attending poll workers. The poll workers
shall review the ballot to determine if the elector has
marked no choices on the ballot or 1f the elector has
marked <choices on the ballot inconsistent with the
instructions for properly marking the ballot. If the
elector has marked choices on the ballot inconsigtent with
the instructions for properly marking the ballot, the
ballot shall be counted by hand as described in paragraphs
{1} and (5) of this rule. If the elector has marked no
choices on the ballot, the ballot shall be set aside to be
sealed with all other ballots in the ballot box after all
ballots have been tabulated.

(5) When ballots are to be counted by hand, In polling
officials shall determine determining the elector’s choice
—polling officials shall consider by considering the
ballot as a whole and determining determine the manner in
which the elector marked his or her choices on the ballot.
Only those choices marked consistently in this manner shall
be counted for each office to be filled. As used herein,
*marked consistently” pertains to the manner in which the
elector woter expresses his or her choice and not the
pattern of candidates selected as between political parties
on the ballot. If the polling officials are unable to
determine the manner in which an elector marked his or her
choices, the ballot shall be rejected in its entirety.

{6)45)(a) If a precinct Dballot counter should
malfunction, the poll shall remain open and voters shall
deposit their ballots in a ballot box or other suitable
container. The inspector shall notify the custodian, who
shall attempt to repair or replace the equipment, and the
probate judge, who shall maintain a public list of all
precincts in which equipment failure has occurred.

(b) If the precinct ballot counter cannot be repaired,
after the polls close the ballot box shall be opened and
the ballots counted either by hand as described in
paragraphs (1) and (4) of this rule Sections 17-13-1-and
17-13-2 or by feeding the ballots into an operable precinct
ballot counter. If counted by hand, the determination of
the elector’s choice shall be governed by paragraph {4) of
this rule. Poll watchers of opposing interests and members
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of the media, 1f any are present, shall be permitted to
witness this process. The results of this hand count shall
be added to the official results, and the ballots sghall be
bound separately and returned with the other ballots.

(¢} In counties utilizing precinct ballot counters,
any ballot returned by the machine in a post-election
recount must be counted by hand following the rules for
central ballot counters as provided in paragraph paragraphs
(1) and (4) 43} of this rule. The results of this hand
count shall Dbe added to the official cexrtificate of
results, and the ballots shall be bound separately and
returned with the other ballots.

{7)46)> If a central ballot counter should malfunction,
the count shall be suspended until the eqguipment is
repaired or replaced or the ballots are counted by hand as
described in paragraphs (1) and (4) of this rule. Sections
17-13-1-—and 17-13-2. If counted by hand, the determination
of the elector’s choice shall be governed by paragraph (4)
of this rule. Poll watchers of opposing interests and
members of the media, if any are present, shall be
permitted to witness this process. The results of this hand
count shall be added to the official results, and the
ballots shall be bound sgeparately and returned with the
other ballots.

(8)47)(a) In counties utilizing precinct ballot
counters, if a ballot is defective and the counter is
unable to accept or read the ballot, 1) the ballot shall be
spoiled and the elector shall be issued a new ballot or 2)
if the elector doesg not choose to mark a new ballot, the
elector’s original ballot shall be counted by hand as
described in paragraphs (1) and (4) of this rule. The
regsults of this hand count shall be added to the official
results, and the ballots shall be bound separately and

returned with the other ballots.

(b) In counties utilizing central ballot counters, if
a ballot is defective and the counter is unable to accept
or read the ballot, the ballot shall be counted by hand as
described in paragraphs (1) and (4) of this rule. Sections
17-13-1-and 17-13-2. If counted by hand, the determination
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of the elector’s choice shall be governed by paragraph (4)
of this rule. Poll watchers of oppecsing interests and
members of the media, if any are present, shall be
permitted to witness this process. The results of this hand
count shall be added to the official results, and the
ballots shall be bound geparately and returned with the
other ballots.

Authors: Edward Packard; Jean Brown.

Statutory Authority: Code of Ala. 1975, §17-7-25 (formerly
§17-24-T7(b)).

History: New Rule: Filed February 10, 1998; effective

March 17, 1998. Amended: Filed February 7, 2002; effective
March 14, 2002. Amended: Filed August 7, 2014.




