APA-1
Transmittal Sheet For
Notice Of Intended Action

Control: 810 Department or Agency: Revenue
Rule Nos: 810-3-174-.02

Rule Title: Buili-in Gains Tax

_ New; _X Amended; __ Repealed; ___ Adopt by Reference

Would the absence of the proposed rule No
significantly harm or endanger the public
health, welfare, or safety?

Is there a reasonable relationship between Yes
the state's police power and the protection
of the public health, safety, or welfare?

Is there another, less restrictive method of No
regulation available that could adequately
protect the public?

Doe the proposed rule have the effect of No
directly or indirectly increasing the costs of

any goods or services involved and, if so,

to what degree? :

Is the increase in cost, if any, more harmful N/A
to the public than the harm that result from
the absence of the proposed rule?

Are all the facets of the rulemaking process Yes
designed solely for the purpose of, and so

they have, as their primary effect, the

protection of the public?
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Does the proposed rule have any economic No
impact?

If the proposed rule has an economic impact, the proposed rule is required to be accompanied by a fiscal
note prepared in accordance with subsection (f) of Section 41-22-23, Code of Alabama 1975.
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Certification of Authorized Official

| certify that the attached proposed rule has been proposed in full compliance with the requirements of
Chapter 22, Title 41, Code of Alabama 1975 and that it conforms to all applicable filing requirements of

the Administrative Procedure Division of the Legis)ative Reference Service.
Signature of certifying officer : ﬂ/ : M

Date 12/14/2016
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10/96
ECONOMIC IMPACT STATEMENT
FOR APA RULE
(Section 41-22-23())

Control No.__ 810 Department or Agency _REVENUE
Rule No:  810-3-174-.02

Rule Title:  Built-in Gains Tax

New X Amend Repeal Adopt by Reference
® NO This rule has no economic impact.
O YES This rule has an economic impact, as explained below:
1. NEED/EXPECTED BENEFIT OF RULE:
2. COSTS/BENEFITS OF RULE AND WHY RULE IS THE MOST EFFECTIVE,

EFFICIENT, AND FEASIBLE MEANS FOR ALLOCATING RESOURCES
AND ACHIEVING THE STATED PURPOSE:

3. EFFECT OF THIS RULE ON COMPETITION:

4, EFFECT OF THIS RULE ON COST OF LIVING AND DOING BUSINESS IN
THE GEOGRAPHICAL AREA WHERE THE RULE IS TO BE
IMPLEMENTED:

d. EFFECT OF THIS RULE ON EMPLOYMENT IN THE GEOGRAPHICAL

AREA HERE THE RULE IS TO BE IMPLEMENTED:

B. SOURCE OF REVENUE TO BE USED FOR IMPLEMENTING AND
ENFORCING THIS RULE:

7. THE SHORT-TERM/LONG-TERM ECONOMIC IMPACT OF THIS RULE ON
AFFECTED PERSONS, INCLUDING ANALYSIS OF PERSONS WHO WILL
BEAR THE COSTS AND THOSE WHO WILL BENEFIT FROM THE RULE:

8. UNCERTAINTIES ASSOCIATED WITH THE ESTIMATED BENEFITS AND



10.

11.

BURDENS OF THE RULE, INCLUDING QUALITATIVE/QUANTITATIVE
BENEFITS AND BURDEN COMPARISON:

THE EFFECT OF THIS RULE ON THE ENVIRONMENT AND PUBLIC
HEALTH:

DETRIMENTAL EFFECT ON THE ENVIRONMENT AND PUBLIC HEALTH
IF THE RULE IS NOT IMPLEMENTED:

OTHER COMMENTS:
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ALABAMA DEPARTMENT OF REVENUE
Individual and Corporate Tax Division

NOTICE OF INTENDED ACTION

RULE NO. & TITLE

810-3-174-.02 Built-in Gains Tax
810-3-175-.01 Passive Investment Income Tax
INTENDED ACTION: Amend rule

SUBSTANCE OF PROPOSED ACTION: The department proposes to amend the above rule to
comply with Act 2016-412 concerning return due date conformity.

RULE NO. & TITLE

810-3-2-.03 Estates, Trusts and Fiduciaries Subject to Alabama Income Tax

INTENDED ACTION: Amend rule

SUBSTANCE OF PROPOSED ACTION: The department proposes to amend the above rule to
remove obsolete references. This rule was reviewed in compliance with the Red Tape Reduction Act.

TIME, PLACE, MANNER OF PRESENTING VIEWS: A public hearing will be held at 1:30 p.m.
on Tuesday, February 14,2017, Room 1203, First Floor, Gordon Persons Building, located at 50 N
Ripley Street, Montgomery, Alabama. Copies of the rule(s) can be obtained at
http://www.revenue.alabama.gov/analysis/rules.cfm.

All interested parties may present their views in writing to the Secretary of the Alabama Department of
Revenue, Room 4131, Gordon Persons Building, 50 N Ripley Street, Montgomery, Alabama 36132
at any time following publication of the notice up until the conclusion of the hearing. Interested parties
may also appear at the hearing to present their views.

FINAL DATE FOR COMMENT AND COMPLETION OF NOTICE:
Tuesday, February 14, 2017

CONTACT PERSON AT AGENCY:
Timothy Sanders

Alabama Department of Revenue

4131 Gordon Persons Building
Montgomery, Alabama 36132

(334) 242-1380

’ Michael D. Gamble, Secretary
Alabama Department of Revenue\




810-3-174-.02 Built-In Gains Tax.

(1} For ©purposes of this rule regulation, the following
definitions shall apply:

{a) "Net unrealized built-in gain" means the excess of the fair
market wvalue of the 5 corporation's assets when it first became an S
corporation over the aggregate adjusted basis of those assets at the same
time.

(b)1. "Net recognized built-in gain" means, with respect to any
taxable vear, the lesser of:

(i) The amcunt which would be taxable income of the Alabama 8
corporation if only reccgnized built-in gains and losses were taken into
account, or

(ii} The 5 corporation’'s taxable income determined without regard
to the dividends received deduction under $Section 40-18-35(a) (14), Code
of Alasbama 1975 and the net operating loss deduction under $Section 40-
18-35.1, Code of Alabama 1975,

2. For any taxable year, any excess of the amount in paragraph
(b} {(1)over the amount in (b)) (ii) 1s carried forward to the next taxable
year.

(c) "Recognized built-in gain" means any gain recognized during
the recognition period on the disposition of any asset except for assets
not held by the S5 corporation on the first day of the first S year and
for assets on which the gain 1s attributable to appreciation that
occurred after the corporation became an S corporation.

{(d) "Recognized built-in loss"™ means any loss during the
recognition period on the disposition of any asset except for assets not
held on the first day of the first 8 year and for assets on which the
loss is attributable to depreciation that occurred after the corporation
became an 3 corporation,

(e) "Recognition period” means a ten-year period beginning with
the first day cf the § ccrporation's first tax year.

(£} The "first tLaxable year for which the corporation was an
Alabama 8 corporation" means the first taxable year for which the
corporation most recently became an Alabama S corporation.

(2) The tax 1s imposed upon any Alabama S corporation which has a
net recognized bullt-in gain for any taxable year beginning in the
recognition period.

{a) The tax shall not apply to any Alabama 8 corporation which
has always been an Alabama 3 corpcration,



(b} The amount of any net recognized built-in gain taken into
account for any taxable year shall not exceed the amount of the net
unrealized built-in gain less any net recognized built-in gain for priocr
taxable years beginning in the recognition period.

1. For example, if an Alabama & corporation has a net unrealized
built-in gain of $100,000, and during the first 5 years of the
recognition period reports net recognized built-in gain of $70,000, then
the maximum amount which can be reported as net recognized built-in gain
during the final 5 years of the recognition periocd is $30,000.

(ch The tax ig computed by multiplying five percent times the net
recognized built-in gain for the taxable year.

(d) Any net operating loss carryforward arising in a tax year in
which the corporation was a C corporation and which would be deductible
except for S8ection 40-18-168;, Code of Alabama 1975, may be used to
offset the net reccgnized built-in gain for the taxable year. For
purposes of this paragraph, the net recognized built-in gain shall be
treated as taxable income. For tax years beginning prior to January 1,
1990, the maximum amount of net operating loss carryforward deductible in
any tax year is $600,000. '

(e) Section 40~18-~174(d) (5), Code of Alabama 1975, specifies that
any items of income or deduction properly taken into account for any tax
yvear in the recognition periced but which are attributable to periods
before the first taxable year for which the corporation was an Alabama 35
corporation shall be treated as recognized built-in gains or lesses for
the tax year in which they are properly taken into account. Therefore,
"dispositicon of any asset" referred to in the definitions of "recognized
built-in gain" and "racognized built-in loss"™ includes not only sales or
exchanges but also any income recognition ewvent which effectively
relingquishes a taxpayer's right to claim or receive income.

1. For example, the term "disposition of any asset" includes the
collection of account receilivable by a cash basis taxpayer or the
completion of a long-term contract by a taxpayer using the completed
contract method of accounting.

2. The amount of net unrealized built-in gain shall be adjusted
for amounts treated as recognized built-in gains or losses under this
paragraph.

(£) If an asset with a built-in gain or loss 1is exchanged Zfor
another asset and the new asset's basis is determined in whole or in part
by reference to the basis of the old asset, the net asset will be treated
ag having been held by the $ corporation as of the first day of the first
taxable year of the 8 corporation and as having the same built-in gain or
loss as the old asset.

{g} If an Alabama S corporaltion acguires any asset from a C
corperation and the basis of the asset in the hands of the & corporation
is determined in whole or in part by reference to its basis in the hands
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of the C corporation, then a tax is imposed on any net recognized built-
in gain attributable to any such asset for any tax year beginning in the
recognition period.

1. For purposes of subparagraph (g), in computing the amount of
the net recognized gain or loss, the day on which the 8 corporatiocon
acquired the asset shall be substituted for the beginning of the first
tax year in which the corporation is an S corporation.

2. For purposes of subparagraph (g), the tax shall apply to all
Alabama S corporations, including those that have always been Alabama 3
corporations,

(3} Those ccompanies subject to the tax should complete the
appropriate schedules c¢f Alzkama S corpecration Form 208, which is due on
the fifteenth day of the third month following the end of the tax year
{See Rule 810~3~4Z2-.01l), The tax is due at the same time as the return.

05 Wil 3 o% 5
ity~_ An automatic extension will be granted up to a maximum of six
months to file the BAlabama S corporation income tax return. An extension
of time to file the return is not an extension of time for payment of the
tax. The amount of tax due must be paid on or before the due date of the
return without regaxd to the extension to file the return. Interest and
penalties are due on all taxes not paid on or before the unextended due
date. See Rules 810-3-42-.01 and 810-3-39-.02.

Author: Tiniko Arrington, Johnnie Simon, Cathy McCary and Charlotte
Jordan.

Authority: £§ Sections 40-2A-7(a)(5) and 40-18-174, Code of Alabama
1975.

History: New rule: Filed October 30, 1992, effective December 4, 19%2.

Amended: Filed March 31, 2000, effective May 5, 2000.



