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TRANSMITTAL SHEET FOR

NOTICE OF INTENDED ACTION

Control __810 Department or Agency REVENUE

Rule Nos._810-27-1-4-.17

Rule Title: Sales Factor: Sales Other than Sales of Tangible Personal Property

New; XX Amend; Repeal; Adopt by Reference

Would the absence of the proposed rule
significantly harm or endanger the public
health, welfare, or safety?

Is there a reasonable relationship between
the state's police power and the protection
of the public health, safety, or welfare?

Is there another, less restrictive method
of regulation available that could
adequately protect the public?

Does the proposed rule have the effect
of directly or indirectly increasing the
costs of any goods or services involved
and, if so, to what degree?

Is the increase in cost, if any, more
harmful to the public than the harm that
might result from the absence of the
proposed rule?

Are all facets of the rulemaking process
designed solely for the purpose of, and so
they have, as their primary effect, the
protection of the public?
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Does the proposed rule have any economic

impact?

If the proposed rule has an economic impact, the proposed rule is required to be accompanied by a fiscal
note prepared in accordance with subsection (f) of Section 41-22-23, Code of Alabama 1975.
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Certification of Authorized Official

I certify that the attached proposed rule has been proposed in full compliance with the requirements of
Chapter 22, Title 41, Code of Alabama 1975 and that it conforms to all applicable filing requirements of

No

Yes

No

No

N/A

Yes

No

the Administrative Procedure Division of the Legislative Reference Service.

Signature of certifying officer /77 /,///M Z //Q Sl

Date 3/520/ 320/;1/
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ECONOMIC IMPACT STATEMENT
FOR APA RULE
(Section 41-22-23(f))

Control No._ 810 Department or Agency _REVENUE
Rule No:  810-27-14-.17

Rule Title:  Sales Factor: Sales Other Than Sales of Tangible Personal Property

New X Amend Repeal Adopt by Reference
® NO This rule has no economic impact.
YES This rule has an economic impact, as explained below:
1. NEED/EXPECTED BENEFIT OF RULE:
2. COSTS/BENEFITS OF RULE AND WHY RULE IS THE MOST EFFECTIVE,

EFFICIENT, AND FEASIBLE MEANS FOR ALLOCATING RESOURCES
AND ACHIEVING THE STATED PURPOSE:

3. EFFECT OF THIS RULE ON COMPETITION:

4. EFFECT OF THIS RULE ON COST OF LIVING AND DOING BUSINESS IN
THE GEOGRAPHICAL AREA WHERE THE RULE IS TO BE
IMPLEMENTED:

5. EFFECT OF THIS RULE ON EMPLOYMENT IN THE GEOGRAPHICAL

AREA HERE THE RULE IS TO BE IMPLEMENTED:

6. SOURCE OF REVENUE TO BE USED FOR IMPLEMENTING AND
ENFORCING THIS RULE:

7. THE SHORT-TERM/LONG-TERM ECONOMIC IMPACT OF THIS RULE ON
AFFECTED PERSONS, INCLUDING ANALYSIS OF PERSONS WHO WILL
BEAR THE COSTS AND THOSE WHO WILL BENEFIT FROM THE RULE:

8. UNCERTAINTIES ASSOCIATED WITH THE ESTIMATED BENEFITS AND



10.

11.

BURDENS OF THE RULE, INCLUDING QUALITATIVE/QUANTITATIVE
BENEFITS AND BURDEN COMPARISON:

THE EFFECT OF THIS RULE ON THE ENVIRONMENT AND PUBLIC
HEALTH:

DETRIMENTAL EFFECT ON THE ENVIRONMENT AND PUBLIC HEALTH
IF THE RULE IS NOT IMPLEMENTED:

OTHER COMMENTS:
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ALABAMA DEPARTMENT OF REVENUE
Tax Policy & Research Division

NOTICE OF INTENDED ACTION

RULE NO. & TITLE

810-27-1-4-.09.01 Apportionment Formula: Double Weighting the Sales Factor

INTENDED ACTION: Adopt the above rule

SUBSTANCE OF PROPOSED ACTION: The department proposes to adopt the above new
rule to comply with the provisions of Act 2011-616 which requires taxpayers to double weight
the sales factor. The provisions of the Act are effective for taxable years beginning on or after
December 31, 2010. This rule establishes the operating rules of double weighting the sales
tactor.

RULE NO. & TITLE

810-27-1-4-.17 Sales Factor: Sales Other than Sales of Tangible Personal Property

INTENDED ACTION: Amend the above rule

SUBSTANCE OF PROPOSED ACTION: The department proposes to amend the above
rule to comply with the provisions of Act 2011-616 which requires taxpayers to use the market
based sourcing methodology to source sales other than sales of tangible personal property for
taxable years beginning on or after December 31, 2010. This rule will no longer have an effect
for future taxable years and the change is made to state the ending date of the rule's applicability.

TIME, PLACE, MANNER OF PRESENTING VIEWS: A public hearing will be held at
10:00 a.m. on Thursday, May 10, 2012, in the Office of the Legal Division, Room 3114,
Gordon Persons Building, located at 50 N Ripley Street, Montgomery, Alabama. Copies of the
rule(s) can be obtained at www.revenue.alabama.gov/rulehear.html.

All interested parties may present their views in writing to the Deputy Commissioner of the
Alabama Department of Revenue, Room 4112, Gordon Persons Building, 50 N Ripley
Street, Montgomery, Alabama 36132 at any time during the thirty-five (35) day period
following publication of the notice or by appearing at the hearing.



FINAL DATE FOR COMMENT AND COMPLETION OF NOTICE:
Thursday, May 10, 2012

CONTACT PERSON AT AGENCY:
Patricia Toles

Alabama Department of Revenue

4131 Gordon Persons Building
Montgomery, Alabama 36132

(334) 242-1380

Michael E. Mason, Deputy Commissioner
Alabama Department of Revenue
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810-27-1-4-.17 Sales Factor: Sales Other Than Sales of Tangible Personal Property.

(@ (1) In General. Section 40-27-1, Article IV.17 provides for the inclusion in the
numerator of the sales factor of gross receipts from transactions other than sales of tangible
personal property (including transactions with the United States Government); under this section,
gross receipts are attributed to this state if the income producing activity which gave rise to the
receipts is performed wholly within this state. Also, gross receipts are attributed to this state if,
with respect to a particular item of income, the income producing activity is performed within
and without this state but the greater proportion of the income producing activity is performed in
this state, based on costs of performance.

@) (2) Income Producing Activity: Defined. The term "income producing activity"
means the act or acts directly engaged in by the taxpayer for the ultimate purpose of obtaining
gains or profit. Such activity does not include transactions and activities performed on behalf of a
taxpayer, such as those conducted on its behalf by an independent contractor. Accordingly,
income producing activity includes but is not limited to the following:

B (a) The rendering of personal services by employees or the utilization of tangible and
intangible property by the taxpayer in performing a service.

) (b) The sale, rental, leasing, licensing or other use of real property.
) (c) The rental, leasing, licensing or other use of tangible personal property.
¢ (d) The sale, licensing or other use of intangible personal property.

¢ (3) Income Producing Activity: Business Situs. The income producing activity is
deemed performed at the situs of real, tangible and intangible personal property or the place
where personal services are rendered. The situs of real and tangible personal property is the
commercial domicile of the taxpayer unless the property has acquired a "business situs"
elsewhere. "Business situs" is I. the place at which intangible personal property is employed as
capital; or II. the place where the property is located if possession and control of the property is
localized in connection with a trade or business so that substantial use or value attaches to the
property. This rule shall not apply to the performance of construction contracts.

EXAMPLE: Taxpayer, a corporation whose principal business activity is the manufacture and
sale of hot water heaters pledges bonds in this state as security for the payment of taxes incurred
or to be incurred in connection with its business activities in this state. The property has a

business situs in this state; therefore, interest income derived from such bonds is attributable to
this state.

¢ (4) Costs of Performance: Defined. The term "costs of performance" means direct
costs determined in a manner consistent with generally accepted accounting principles and in
accordance with accepted conditions or practices in the trade or business of the taxpayer.

e} (5) Application.



H (a) In General. Receipts (other than from sales of tangible personal property) which
do not constitute a principal source of business income and which such receipts are included in
the denominator of the receipts factor are in this state if:

A 1. the income producing activity is performed wholly within this state; or

B} 2. the income producing activity is performed both in and outside this state and a
greater proportion of the income producing activity is performed in this state than in any other
state, based on costs of performance.

(i) EXAMPLE: The taxpayer is engaged in the heavy construction business in which it
uses cranes, tractors, and earth-moving vehicles. The taxpayer makes short-term rentals of the
equipment when not needed on any project. The taxpayer rented some of the equipment to A for
three weeks. The equipment was used by A for two weeks in this state and one week in State X.
The taxpayer's direct costs in connection with the equipment during the rental period was $500
each week. Accordingly, the greater proportion of such costs was incurred in this state. All of the
rental receipts are business income and for purposes of the sales factor are included in the
numerator for this state.

(i) EXAMPLE: Taxpayer, whose commercial domicile is in this state, manufactures and
sells industrial chemicals. Taxpayer owns patents on certain of its products. The taxpayer
licensed the production of the chemicals in foreign countries in return for which the taxpayer
receives royalties which constitute a relatively minor amount of its income. The royalties are

business income and for purposes of the sales factor are included in the numerator for the state of
the taxpayer's commercial domicile.

&) (b) Special Rules. The following are special rules for determining when receipts from
the income producing activities described below which constitute a principal source of business
income are in this state:

) 1. Gross receipts from the sale, lease, rental or licensing of real property are in this
state if the real property is located in this state.

By 2. Gross receipts from the rental, lease, or licensing the use of or other use of
tangible personal property are in this state if the property is located in this state during the entire
period of rental, lease, license or other use. If the property is within and without this state during
the rental, lease or licensing period, gross receipts attributable to this state shall be measured by
the ratio which the time the property was physically present or was used in this state bears to the
total time or use of the property everywhere during that period.

() EXAMPLE: Taxpayer is the owner of 10 railroad cars. During the year, the total of
the days during which each railroad car was present in this state was 50 days. The receipts

attributable to the use of each of the railroad cars in this state are a separate item of income and
shall be determined as follows:

((10 x 50) = 500/3650) x Total Receipts = Receipts Attributable to this State



& 3. Gross receipts for the performance of personal services are attributable to this
state to the extent that such services are performed in this state. If services are performed partly
within and partly without this state, the gross receipts from the performance of such services
shall be attributable to this state based upon the ratio which the time spent in performing the
services in this state bears to the total time spent in performing the services everywhere. Time
spent in performing services includes the amount of time expended in the performance of a
contract or other obligation which gives rise to such gross receipts. Personal service not directly
connected with the performance of the contract or other obligation, as for example time
expended in negotiating the contract, is excluded from the computations.

(1) EXAMPLE: Taxpayer, a road show, gave theatrical performances at various locations
in State X and in this state during the tax period. All gross receipts from performances given in
this state are attributed to this state.

(i1) EXAMPLE: The taxpayer, a public opinion survey corporation, conducted a poll by
means of its employees in State X and in this state for the sum of $9,000. The project required
600 man-hours to obtain the basic data and prepare the survey report. Two hundred of the 600
man hours were expended in this state. The receipts attributable to this state are $3,000.

(200 man hours/600 man hours) x $9,000 = $3,000

B 4. Gross receipts from intangible personal property shall be attributed to this state
based upon the ratio which the total property and payroll factors in this state bears to the total of
the property and payroll factors everywhere for the tax period.

&) 3. The provisions of this paragraph shall apply to sales other than sales of tangible
personal property to the United States Government.

6. The provisions of this regulation shall not apply for taxpayers whose taxable
Year begins on or after December 31, 2010.

Author: Peter-M-Petrillo;Jd+; Dennice Hillard

Authority: Sections 40-2A-7(a)(5) and 40-18-57, Code of Alabama 1975

History: Filed with LRS March 22, 1994. Certification filed with LRS June 10, 1994,
effective date July 15, 1994.




