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AGENCY NAME:  Alabama Department of Public Health

RULE NUMBER AND TITLE: 420-10-2, Women, Infants, and Children Supplemental
Nutrition Program

INTENDED ACTION: Amendment to Rule 420-10-2

SUBSTANCE OF PROPOSED ACTION: To ensure that the Alabama WIC Program is in
accordance with the federal regulations governing the WIC Program.
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comments will be received until the close of the record at 5:00 p.m. on May 3, 2013. All
comments and requests for copies of the proposed amendments should be addressed to the
contact person listed below.

CONTACT PERSON AT AGENCY: Stacey Neumann, Department of Public Health, 201
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420-10~2~,01 Applicability. This Chapter prescribes
general procedures that apply to the Women, Infants, and
Children Supplemental Nutrition Program, hereinafter
referred to as WIC, adoption, amendment, and repeal of
rules of the State Board of Health hereinafter refeorred
as—WEEL . The Alabana Department of Public Health is
hereinafter referred to as “the Department.”

Author: James M. Richard; Carclyn Battle; Stacey Neumann
Statutory Authority: Code of Ala. 1975, §§22-2-2(6), 22~
12¢~2 and 3.

History: New Rule: Filed October 24, 1995; effective
November 28, 1995, Repealed and New Rule: Filed

October 20, 1999; effective November 24, 1999, Repealed
and New Rule: Filed November 20, 2003; effective December
25, 2003, Repealed and New Rule: Filed August 20, 2004;
effective September 24, 2004,
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420-10~2~.02 Certification Defined. Certification is
the use of criteria and procedures to assess and document
each applicant's eligibility for participation in the
Alabama WIC Program.

(a) This eligibility determination is to be made
at no cost to the participant. During this process, the
hetistte—needs holistic and soclal needs of the
participant are considered.

(b) NO—EDOB—ENSERUMENT-S—SHA L~ BE—t S-S P E D —P O
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Food instruments may not be issued to a participant unless
that participant’s certification is current.

AButhor: James M. Richard; Carolyn Battle; Stacey Neumann
Statutory Authority: Code of Ala. 1975, §8§22-2-2(6), 22—
12¢~-2 and 3.

History: New Rule: Filed October 24, 1995; effective
November 28, 1995. Repealed and New Rule: Filed

October 20, 19899; effective November 24, 1999, Repealed
and New Rule: Filed November 20, 2003; effective December
25, 2003. Repealed and New Rule: Filed August 20, 2004;
effective September 24, 2004.

420-10~2~.03 Eligibility Recuirements. To be certified
as eligible for the Alabama WIC Program, the applicant

shall meet the following requirements and provide proof of
identification, residence, and income.

(a) Individual Status. Applicants must shall
be one of the following:~

1. A woman who is:
(i) 48 pregnants; e=
(ii) 42 within six months postpartum of

delivering an infant (alive or deceased)~; or

(iii) 48 breast-feeding within % one year
postpartum,

2. An infant up to %+ one year of age.

3 A child up to his or her S&h fifth

birthday. Benefits terminate at the end of the month a
child turns & five years old.

2



Health | Chapter 420-10-2

(b) Residence Status.+ Applicants must shall
be a resident of the State of Alabama and a resident of the
area or a member of the population served by the local
clinic. (Length of residency shail is not be a
consideration.) This requirement does not apply to
migrants, homeless, incarcerated, or Native Americans. A
discussion of consideration relative to migrants, foreign
citizens, persons affiliated with institutions, and
homeless is in the Fee System Manual, Income Assessment
Sections,

(c) Income Standards. Meet Applicants shall
meet the prescribed income standards specified in the AbRE
Department’s Fee System Manual. The-ADRH-E Sy-gEem
B Bk 3 WS ST T PR lnsg £ oaees
LR R0 g v 4 v e g oo Bl A «\.t.x M\-&\lb—l on M} Y N &

(d) Nutritional Risk Criteria. Meet Applicants

shall meet at least one of the Nutritional Risk Criteria
specified in the Alabama WIC Procedure Manual.

Author: James M. Richard; Carolyn Battle; Stacey Neumann
Statutory Authority: Code of Ala. 1975, §§22-2-2(6),
22~12¢c~2 and 3.

History: New Rule: Filed October 24, 1995; effective
November 28, 1995, Repealed and New Rule: Filed

October 20, 1999; effective November 24, 1999, Repeaaled
and New Rule: Filed November 20, 2003; effective December
25, 2003. Repealed and New Rule: Filed August 20, 2004;
effective September 24, 2004.

420~10-2~ .04 Food Delivery Svstem.

(1) Approved Food Selection Criteria. Federal
criteria are written for all foods used in the WIC Program.
The Department shall follow federal criteria when selecting
food items to be part of the state’s approved food list.
The State Department reserves the right to, at any time,
disallow certain brands, e¥ types, or varieties of foods
because of cost, availability, packaging, or any other
reason deemed necessary.

(2) Deletion of food items or addition of new
food items will be considered every three two years.
SuggesEion Fof-mapnfacturers Manufacturers, staff,
participants, or any other interested parties witdi—be—

ceepEed-—amybin ¥eepé-during may submit suggestions
prior to April of the food review year.

3



Chapter 420-10-2 Health

Author: James M. Richard; Carolyn Battle; Stacey Neumann
Statutory Authority: Code of Ala. 1975, §§22-2-2(6), 22-
12c~2 and 3.

History: New Rule: Filed October 24, 1995; effective
November 28, 1985, Repealed and New Rule: Filed

October 20, 1999; effective November 24, 1999, Repealed
and New Rule: Filed November 20, 2003; effective December
25, 2003. Repealed and New Rule: Filed August 20, 2004;
effective September 24, 2004,

420-10-2~.058 Vendor Management.

(1} General. The Department through the
Alabama WIC Program provides special supplemental food to
ket its participants through a retail purchase delivery
system. Some special infant formulas are exceptions to
this; these infant formulas are provided by direct
distribution at the local WIC clinics. The retail purchase
delivery system allows a WIC participant to redeem food
instruments for special supplemental food at authorized
R £ g vendors. The State WIC Office issues blank
Blank stock ef food instrument paper +s—itesued to each
clinic. by—the—State—Ageneywhere—the The clinics produce a
computer printed or manual food instrument. Each food
instrument, whether computer generated or manual, has a
unique sequential identifying number. The clinics make
appropriate entries on the food instrument whiekl that are
then issued to WIC participants for the purchase of
authorized foods. The participant may redeem the food
instrument at any Earddg ey—gEere vendor under
contract with the Alabama WIC Program. The greeery vendor
will make appropriate entries on the food instruments and

deposit them in their bank. Fhe—banl reai-btg—he—vendert
P 4= £ oot e Sl P P S S -5 P P =)o
e e &L Tk el e Tk L~ 4 Vs V [ goe oy o ot i vy R 4 LY L™ R b EE Y 4 Ly
afe-tg-contract—park- The food instruments are processed

through the Alabama WIC Program’s contract bank for payment
to the vendor.

(2) Vendor Authorization-Criteria for
Participation. Vendors who are authorized to participate in
the Alabama WIC Program shall enter into a written contract
with the A%a%amawgepaf%meﬁ%meéw?ab%tewﬁea%ﬁh Department.

y—authepised—vendor—may reasgesaed The Department may
reassess any authorized vendor at anytime during the vendor
agreement period using the criteria for participation in
effect at the time of the reassessment. Fenders—found—E

.3 £, A Sk 3 £ = A . Fobn L
g vy LTy g oy EANS A~ gy T T 1



Health Chapter 420-10-2

N e N e i [T S W R Lo k=W S Y 2
[L8 20 v A 4 A . ey e A L3 Yo 8 ) PR 4 s g A . Yoot Bk ok S A Tk ek s
P P W ) 3 Yo g A bk A £
e AL &b Ry A Aot lod & Lu] A BB T £ Lid h../bl-h o b Ry ol
e 3 e e be 4 4 g 530, ™ IO 5 PR ey | £
LA LY [N g ey ¢ & kl\-l\ b J-blu b B b Hoo ke ke e ‘ﬁ&-u 49 Mﬂy
g—the--effeative—dat f—the—contraet—Eermination The
Department shall terminate a vendor who violates any
criteria for participation. Out of state vendors
P S, s - PR N - g g 3w 211
L=y S ELE S RR w4y v B e o A o o B o sd ey S o e il e &

be-approved will not receive approval unless needed for

adequate participant access. A greeery vendor must comply
with the following stendards—ef—parts ipatden criteria for
participation at all times:

(a) Square Footage of Retail Space.+ The stere
must vendor shall have a minimum of 1,000 square feet of
retall space whieh that is exclusively devoted to food
sales. Retail space is defined as areas in which the
public has access. Retail space deces not include storage
areas or restrooms.

(b) Hours of Operation;+ The stere—muast vendor
shall be open for business to customers at least eight +85
hours per day and six -6 days per week.

(c) Food Sales.+ At least €6% 60 percent of the
vendor’'s total sales must be in staple foods with the
exception of wxetailers vendors whose square footage exceeds
10,000 square feet. This requirement allows the gemeral—
pubiie WIC participant to purchase a variety of foods for
home preparation and consumption and as recommended by the
Y5 BA—ENS—Foaa—Gii-a ramiad United States Department of

Agriculture MyPlate dietary guidance.,

1. Staple foods = defined—as groups include

meat, poultry, fish, breads, cereal, vegetables, fruit,
G e and dairy productsy—a imitar—foeds, A portion
of the vendor’'s total staple foods must include perishable
foods that are either frozen staple food items; or fresh,
un-refrigerated or refrigerated staple food items that will
spoil or suffer significant deterioration in quality within
two to three weeks. Staple foods do not include accessory
foods such as coffee; tea; cocoa; soda; non-carbonated
drinks such as sports drinks, punches, and flavored waters;
candy; chips; condiments; spices; hot foods; or foods ready
to go or made to take out, like prepared sandwiches or
salads.

2. All s mest-matntadns vendors shall have

a recognized grocery department in a stationary locations

5



Chapter 420-10-2 Health

that is a separate and distinct area.-—whieh-steelk The
vendor, on any given day of operation, shall offer for sale
and normally display a variety of different types of
staple foods in addition to Alabama WIC Program approved
foods.

{(d) Health Department Food Permit.+ The stere
muad vendor shall have a current Health Department Food
Permit issued by the Adabams Department ef—PublieHealth o1
a state inspection certificate as approved by the Alabama
WIC Program.

(e) Minimum Stock of WIC-Approved Foods.+ The
must-Fave vendor shall meet and maintain the minimum
stock of WIC-approved foods at all times. the—tdim Fily
. , ot e
(£) Competitive Pricing.
1. ndividnat—foed-prices—wiii—b S oy

The Department shall analyze individual food item prices by

peer groups, as defined in Rule 420-10-2-.05(3). Averages—
o, o e god o e pod 25 o AL I Je Pt e T T3 ERw R ) 1
ey e el N LU *S LA et ‘LLJKA N Lv e pa- § s e S o ¥ Lo g oy
ey e g E
hon. ¥ L'J ko
2 T x 23, Lo b Fn e o ) et A 1 £ en oy ok o,
. Pype—ieii-venderst—individuat—food—item
3 Toem 3.3 PN PP W T P IR T 3 £ P il
vaI-A.L. o [ G o 4 e S oy A &b EaN ok kY L M\j R v e vy ook T Py Nk i S ey %
el EAEY o o S e S IS e i, T hhn%»m ool &3

.
LAICARRR v v o g e e v o o

b
b
.
;»3.
1

ERSAs) SRS iy
deviations- The competitive price determination for
individual food items of Type 1 to 4 vendors will be
computed by peer group using the most recent shelf prices
submitted by authorized vendors. Vendors whose individual
food item prices fall within one standard deviation of the
mean are cost competitive. In analyzing food item prices,
the Department shall ensure that the distribution is not
skewed by outliers or sample size. If a food item price is
gkewed by outliers or sample size, the Department, in its
discretion, may use an alternative statistical principle to
establish the maximum reimbursement level for that food
item.

£y D aed e S TRAITEGE Jeyml I [N, R N T
ln *® St RES LA o 4 2 g v 4 3 e Bt &y do S e et kJMM.&» Rad A ek, LS

periodd &+5+ The Department shall reassess the maximum
reimbursement level of individual food items at least twice

a year.

3. Type ¥ 5 vendors, vendors deriving more
than 6% 50 percent of their annual food sales revenue from

6



Health Chapter 420-10-2

WIC food instruments, may charge up to the statewide
individual food instrument average of all vendors,
excluding steres vendors receiving more than 5$8% 50
percent of their food sales from WIC food instruments.

(i) No prices from steres vendors receiving
more than 6% 50 percent of their food sales from WIC food
instruments will be included in this analysis.

(11) Priees Maximum reimbursement levels for
each type of food instrument averages will be distributed

to Type § vendors. published-—en—a periodie—bagi-g.

by do e
L) L

R BTE Yy £ £ &3, P |
y e o foperess v LEAT A s 4 e v

Ay BT
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{(1iidw) The average price ef-each eype—af for each
food instrument type will be calculated by dividing the
total dollar amount of redeemed food instruments for Type
+=+¥ 1 to 4 vendors by the total number of redeemed food
instruments for Type ¥-I¥ 1 to 4 vendors.

4. The State-WIc—pregram Department may make
price adjustments to the purchase price on food instruments

submitted by the vendor for redemption or seek recoupment
of excess payments made to wendors the vendor to ensure
compliance with allowable reimbursement levels applicable
to the vendor. A vendor's failure to remain price
competitive is cause for termination of the vendor
agreement contract, even if actual payments to the vendor
are within the maximum reimbursement amount.

(g) Disqualification from Supplemental
Nutrition Assistante Assistance Program (SNAP) or WIC, +
3. e a6 RO o3 e 3 hi 2% e L A

Al e St G &S .L., &,tJ L ke ke A o lu»&»\u\ﬂ R qrio p wey

vendor applicant or authorized vendor may not cufzéntly
be disqualified from ke & SNAP Pregram or WIC Program in
any state+ andfer—muast may not currently be paying a SNAP
Pregram civil money penalty unless the civil money

penalty is due to inadequate participant hardship access,

(h} Busgsiness Integrity.+ Unless it—ig—n FGEEY
£ FrEEE deguate—partieipant—aeeess the Department
determines denial of the vendor applicant would result in
inadequate participant access, the Wrc—Pregram Department
may not authorize an—applicant—verder a vendor applicant
if during the last € six yearsy the vendor applicant's
current owners, officers, or managers have been convicted

7



Chapter 420-10-2 Health

of or have had a civil judgment for: fraud, antitrust
violations, embezzlement, theft, forgery, bribery,
falsification or destruction of records, making false
statements, receiving stolen property, making false claims,
or obstruction of justice.

(i) 58% 50 Percent Criterion.

1. Vendors that derive more than 50 percent of
their annual food sales revenue from WIC food instruments+
and new vendor applicants expected to meet this criterion
based upon assessments conducted by the Department are
defined as above-~50-percent vendors.

2. A feor-prefit vendor applicant wiitd may not

be—auvtheriged—te participate in the WIC vendor program if
that vendor is expected to be an above-50-percent vendor .5

35 P o on e I 3 Tl 4 L3 e e o e e
L% i we g ver Vg i g o RAACR B A S i wr s s § uuua.] L g e 3 yuh\. .x.b.JuA w

eeess—to—programbenefits— The foregoing also applies to a
new location of a currently authorized fer—prefit vendor.

3. The Department shall assess the status of a
new vendor shall-be-assessed within six 6> months after
authorization to determine whether or not the vendor is an
above-50-percent vendor. If WIC redemptions for the period
evaluated are more than 50 percent of the vendor’s total
food sales, the vendor shali-be-deemed-to—be is an above-
50-percent vendor, and the Department shall terminate the
vendor contract sketi-be-ferminated -the—vender—ahadtl—b
ddgeratified and disqualify the vendor from participating
in the W& vender-program Alabama WIC Program.

4. The Department may assess the status of a
currently authorized #ype Type 1, 2, 3, or 4 vendor may—be
aggesged as necessary to determine whether or not the
vendor meets the above~50-percent criterion. If WIC
redemptions for the period evaluated are more than
50 percent of the vendor’s total food sales, the vendor

Ed Erench d—-&e-pbe is an above-50-percent vendor. If,
based upon an annual assessment of sales data, +t—is—
determined that type a Type 1, 2, 3, or 4 vendor has
become an above-50-percent vendor, the Department shall

terminate the vendor contract shall-be-terminated—aad—ehe—

vendeor—ghati-be-disgualifi and disqualify the vendor from

participating in the Wit—vender—pregram Alabama WIC
Program.

(1) Formula Purchase Requirement.+ The stere

8
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mugt vendor shall purchase formula from entities approved
by the Department. & The Department maintains a list of

approved entities. is—maintained-at th WEC—B-iardad fiehy
oy e, F 2SR o TN " B, R Y
L-I he bk & e A . P MLy 5 -y
{k) Supplemental Nutrition Assistants

Assistance Program (SNAP) .+ The stere-must vendor shall be
an authorized as—a—YSBA United States Department of
Agriculture SNAP retailer.

(1) Incentive Items.+ Fer-prefit-venders
Vendors who derive exr—as ¥peeted—te—derive more than 50%
20 _percent of their annual food revenue from WIC food
instruments shait may not provide incentive items of any
value e Frege—fx Berenandige—to—program to WIC
participants. Type 1, 2, 3, or 4 vendors may not offer any
incentive items to WIC participants that are not also
offered to non-WIC participants,

(3) Vendor Peer Groups.+ All vendors will be
assigned to one of the following peer groups:

(a) Type 1 -~ Chain steres vendors with OWTL
wholesaler.
(b) Type 2 - Major independent steres vendors,

% five or more cash registers.

(c) Type 3 - Minor independent steres vendors,
4 three to 4 four cash registers.

{d) Type 4 - Small stores vendors, 4 one to 2
two cash registers.

(e) Type 5 -Stvexes Vendors receiving more than
50% 50 percent of their annual food sales from WIC food
instruments.

(4) Vendor Application,

(a) Vendors who wish to participate in the
Alabama WIC Program must shall submit a complete & Vendor
Application. A—Vender—Application—p keare bati—b
&V arktabte-—for—gy ey Ade¥s Vendors can obtain an
application packet at all local WIC clinics and on the
Department’s Web site. Vendors who submit applications
after August 15 will not be appreves—to—gecept—food
astruments considered for authorization until October 1.

9
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If a vendor application is denied for failure to comply
with the criteria for participation, the vendor may reapply
90 days after service of the notice of denial of the
application. A vendor applicant may not submit more than
two applications in a 12-month period.

{b) The Wic—Pregram—bireet Department may in
its discretion waive any of the vendor authesisation
apiEeri-a—in-ord to—ageure Criteria for participation

to ensure adeguate participant access to pregsam WIC
Program benefits. Pertieipant-sccess—is—assured—when—£h
4% Adequate participant access exists if an authorized WIC
vendor is within £ St—miteg—of-the—vender—applkieant—an
ki there—are ten miles and no geographic barriers or
other conditions make participant access unreasonably

difficult. whieh-would-make—impossible—normat-travel—Ee
ane-th agtherired-Wic—vendeor
(c) If the new vendor applicant indicates that

less than $6% 50 percent of kis the vendor’s food sales
will be derived from WIC food instruments, the Department
shall conduct an assessment using the chart in Appendix “A%
of these rules to determine whether the vendor applicant
may be authorized. The Department sheld may not authorize
a vendor applicant who is expected to derive more than 56%
50 percent of kis/ther annual food revenue from WIC
instruments.

(5) Vendor Compliance. The Department is
responsible for ensuring that vendors comply with pregram
state and federal WIC Program requirements. Vendors
shall make all records available to the Department upon
request. Methods of ensuring compliance include:

{a) Vendor Monitoring. Representatives of the
Seake Department may conduct unanncunced ewest monitoring
visits any time that the vendor is open for business. All
records pertinent to this monitering visit must be
available for review by the representative upon request.

{(b) Compliance Buys. Compliance buys are
covert investigations conducted by the State—WIc—-ofEice

Ceompit jerie Department.

(c) Inventory Audits. P e e E -tk e
£ 3 53 F =4 PWours N ks P BLLL & % o 3 &3 Eomebi,
N ke [ = !’.1 [ Mg sy & M'X EY LB aiesg A e T o \J&!.Lle/ s Vo g L = sag ey
13 3 MET Wk ) % 1.4 I, I oo Sk Joss A
+ & e B S ORHEREELO R A ey S n

inventory audit is the official examination and

10
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documentation of a WIC vendor’s inventory, accounts, and
records to determine whether the vendor has purchased
sufficient quantities of supplemental foods to provide
participants the quantities specified on the food
instruments redeemed by the vendor during a given time

period.

(d) Recoupment of Funds. The State-WEE-GE£4
Department may recoup funds for price adjustments and
overcharges.

(e) Vendor Sanctions. The Department shall
impose the following axe vendor sanctions:-

1. Catagory VIII--Mandatory Permanent
Discqualification. MANBATORY—PERMANENT-DISQUALIFICATION
(1) Trafficking in food instruments or cash-

value vouchers or selling firearms, ammunition, explosives,
or controlled substances as defined in Section 102 of the
Controlled Substances Act (21 U.S5.C. 802) in exchange for
food instruments or cash-value vouchers.

(ii) Permanent disqualification from the
Supplemental Nutrition Assistance Program.

3 Y 3 Jon o e [ T N b - 1 23
e e = 7 = v LAY MY s e i TR AT A = z L
Lo Y B e o ey YN £ o3 AN LT e o 3 Tk 2. 3 L o3
A h SN S 4 g LA o St A oy o b b o w S PUGE gy s o . whis Gk, s, R Bk G
b P N Ao P AT Lo e s 1 e, 23, £
ad R kY R sk -k Mt/y-l..j W b ek ol b LI e e g oy Nwde L& oy
iy e B I &= T T A g ) o NaTalr]
s [EUR I v e g = T F £ W
2. Category VII--Mandatory Disqualification
for S8ix Years. MANDATORYI-DISQUALIFICATION —FOR-SIX—YEARS
(i) One incidence of buying or selling food
instruments for cash (trafficking) .
(11} One incidence of selling firearms,

ammunition, explosives, or controlled substances as defined
in 21 U.S.C. 802, in exchange for food instruments or cash-
value vouchers,

3. Category VI--Mandatory Disqualification for
Three Years. MANDZ » : : LA

= P et g o

(i) One incidence of the sale of alcohol or
alcoholic beverages or tobacco products in exchange for
food instruments or cash-value vouchers.

i1



Chapter 420-10-2 Health

(ii) A pattern of claiming reimbursement for the
sale of an amount of a specific WIC food item whieh that
exceeds the ske¥e vendor's documented inventory of that WIC
food item for a specific period of time.

{(1ii) A pattern of vendor overcharges.

(iv) A pattern of receiving, transacting, et
or redeeming food instruments or cash-value vouchers
outside of authorized channels, including the use of an
unauthorized vendor awmedsd or an unauthorized person.

(v) A pattern of charging for supplemental food
not received by the participant.

(vi) A pattern of providing credit £e® or non-
food items, other than alcohol, alcohol beverages, tobacco
products, cash, firearms, ammunition, explosives, or
controlled substances as defined in 21 U.S.C. 802, in
exchange for food instruments or cash-value vouchers.

4. Category V--Mandatory Disqualification for
One Year. MANDATORY-DISQUALIFICATION-FOR-ONE-YEAR-

(i) A pattern of providing unauthorized food
items in exchange for food instruments or cash-value
vouchers including charging for supplemental foods provided
in excess of those listed on the food instrument.

(idi) A pattern of an above-b0-percent vendor
providing prohibited incentive items to WIC participants.

3. Category IV--Warning on First Offense; On
Second or Subsequent Offensa, D;squalexcataon for One
Tear. : 13

(i} Entering false information on a food
instrument or cash-value voucher.

1 4 ' N T Y, £ 1 B o ol Tost bbb B L S ER SO BA T BT,
11 ORI [ & y P S g ot 33 g £ XL e 3 L R v [ 2% 2 s

Requiring a participant to make a cash purchase to redeem a
food instrument or cash-value wvoucher,

(1id) nEering—false—infeormation—on—a—Yende
raet—er-Apptieatiens Providing a WIC participant with
transportation to or from the vendor’s premises or

12



Health Chapter 420-10~2

delivering supplemental foods to a WIC participant’s
residence.

o 2% dedxy
t.ll_\.—h.) e R ®

6. Category III--Warning on First Offense: On
Second Offense, $400.00 Fine and Vendor Submits a Written
Corrective Action Plan and Attends Mandato Training as
Defined by the Department; On Third or Subsequent Offense,

Disqualification for 12 Months ., W3RN&NG~9N~F§ES@~GFEEN&ET~
PHEN-§300-—-PER-OFFENSE

N AL
R LAacA

i fal 3 B P ek, S
1 2 TSRO Pt Fate B
1 1 a e, . 4 ey gl
¥ L= a vy o 12 TST T L gy

o .
\.# N ol b tJS = e Tl o G AR

£,

HrEesies—or-store—speeialo Failing to properly process a
food instrument or cash-value voucher, which includes not
checking a participant’s WIC ID card, requiring
participants to sign a food instrument or cash-value
voucher before first entering the purchase amount, failing
£o _obtain a signature at the time of the WIC transaction,
or accepting a food instrument or cash-value voucher
coutside of the valid dates to use.

{11} R satr-cheeks—arIoba Issuing a rain-
check or IOU when unable to £ill a WIC food instrument or
cash~value voucher.

IR i) R e P ST e o et o5 £ o

(11d) €5t Hg—eagn--purebases-to—redeem—foad
RS EUReRE S Failing to mark the price of a WIC-approved
food on the shelf or item.

(iv) Intustified—inerease—in—retail BEie £
e e F odn b e b t i S 4
BE ek LA™ e ot A bl\.l.l., -L&L\j LU e o ey S R ) E2 )
hetesal #iee~ Stocking a WIC-approved food outside of
the manufacturer’s expiration date.
{(v) Attempting to seek restitution from a

participant for a food instrument or cash-value voucher
returned not paid.

(wvi) Contacting a WIC participant regarding an
improperly processed food instrument or cash-value voucher.

(vii) Excessive errors in depositing food
instruments or cash-value vouchers,

13
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(viid) Failing to provide the guantity or type of
infant formula specified on the food instrument.

(ix) Requiring a separate check-out lane for WIC
articipants or failing to offer a WIC participant any
courtesy offered to other customers, including, but not
limited to, a promotional opportunity, bonus card, coupon,
or additional free product.

{(x) Threatening or abusing, either verbally or
physically, a WIC participant or WIC persconnel in the
conduct of cofficial WIC business,

7., Category II--Warning on First Offense; On
Second Offense, $300.00 Fine and Vendor Submite a Written
Corrective Action Plan and Attends Mandatory Training as
Defined by the Department; On Third or Subsequent Offense,

Disqualification for Nine Months. WARNING—ON-FIRST-OFFENSE—
PRS2 G0 PER--DPFENER

(i) I3 P 1 £ P BE TR DO eY P Fr el P W )
2144 b ey Tl L = 8N & ok [N e L% g et ey

pesieds~ Failure to submit a vendor price survey within the
specified time frame.

{ii} Friture—fo—attend-—vendor—Eraining 55336
sHEteatdeonr Requiring additional ID
from a person who has signed the WIC ID folder.

4 d % A, Stk %
'J__'",,]“ “t L i [ N = T a5

(i1ii) Aecepting-unawtherisred—altered—foad
ragbruments Allowing the purchase of a WIC food in an
unauthorized container size.

PPN Lo, Db, PRy | P AW S ST S, P £ £4
AY e P S b Gt S JUMEL Y vy o e Mk-’ké. St ek
o) 3 n&- ek PR NS TR ST,
e h LA A & pe g xu iy [ L g S 4 BT R Tt 14y
£ = o3 e o o Fand S
W Lo L.j Bk ey wdom R e & v Sk ok k ke LAl A4 Taee WG Nawd o or. e )
AN Lok b e, le
Lo o 4 ok L 9 ot T
8. Category I--Warning on First Offense; On

Second Offense, $200.00 Fine and Vendor Submits a Written
Corrective Action Plan and Attends Mandatory Training as
Defined by the Department; On Third or Subsequent Offense,
Disqualification for Six Months. ONE-WARNING-FOR-OFFENSE

i o REE £ = 4 erled
S o 4 T e B b 3 ey R4 Ko o e £ o, f= ¥4 LI‘@'.& , £ S L 4 2 & \j
edn deer oo d o LT T gl ke P W S B T acatn 0"
L«l [ W bl(—rll e LAY &M' LEJ M«Ll&‘:’ e & Ve l.a.LJ
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R g o S o 3 - S n e S e e o 3 o n g aom o £ 1as
Rk &5 X Ry Ls/ PRI vy A g fAC e oy L.J..Ll\j b‘MJ.u L .&b&M&k k| »..)—h\‘dl Lol hn ¢ Sk b
R R Rl b 08 e 2 e gy P o £ £ a1
t-l Doty & S \1\.&'..&&4&. & Sl Jk‘ o Y L8 Sl LA e g o
5 FEi-ed r—Ehre—food Erument- Allowing the exchange of

a WIC food item other than items that are defective,
spoiled, or outside their sell/use date at time of
redemption.

(1i) Frarded-ay = BeEE—t he—toeal-WEC—Px Sxacti
| ot o, o o e % i o Y i ) & &t 4 e,
A kL».I I t./ i ke blu ‘tJJ. 2 ot £ L g e L= e ey
redd sh~ Allowing a refund for a returned food item.
(iii) Exe i continved—errors—ind poaitin

toet-trastrument o Requiring the purchase of a4 specific
brand if more than one WIC-approved food brand is available
and allowed by the State WIC Program.

3 AR WS TLTL i PR P ey W, -y ]
lv . & .LLJ.\:’ LA =S R v o f g A AR A Kl A

piratieon—dater Failure to provide a WIC participant a
cash register receipt.

th

(v) Fatlure—to—have—prices—marl <k Eem
shedf+~ Failure to provide employee training on WIC

procedures,

e heed e, o e W g "
Y £ [ s s i LR r 2 g ey iy e = e o e e LRI
™ P £ g PR 3 £3 3
g o e & iy Lo v o LT R [ S S g v e T wf VAR P
A3 P I £ gy 4k £ =
o b f—ineenti rEeRe—of—an
&b S e e e & L R o £ e
L«! Loy kY Sl 2 WL ® -L_x b/y-b-&. T ) R2s b-l e oy o
e PN | Py =, d LG g don o 8 e P | x, ey
5 VR e ey % Fred G—EeVeREe—Eres
e o
LA - - Sk b & “
] 3 CAIELET R T, o In
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N 2 £ ol £ 5 14
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1 I % f g 4 b Libosrnad o |
7 ey R R s o 4 LA LA g o 4 124 Tx [ R
HFOWEee
(£) Pattern. A pattern for the purpose of

determining the vendor sanction for a violation of
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paragraph (5) (e)3.(ii) of this rule can be established
during a single review where if a vendor’s records indicate
that, for a two month audit period, the sterets vendor' s
redemptions for a specific food item exceeds its documented
inventory £fe= Ewo-monthaudit—perted. For the purpose of
determining other vendor sanctions in paragraphs (5) (e) (1)
through (4), a pattern is defined as committing the same
vioclation two 424 or more times during a compliance buy
investigation whieh that consists of at least three 43+
buys.

(g) Sacond Mandatory Sanctiomn. When a vendor,
who previously has been assessed a sanction for any of the
violations in Category V through Category VIII, receives
sanctions for any of these violations, the State-—agen
must Department shall double the second sanction. Civil
money penalties may only be doubled up to the limits
allowed under 7 CFR §246.12. Ed-oR gt e--H-ShA
B ram-Regutabionss

(h) Subsequent Mandatory Sanctions. When a
vendor, who previously has been assessed two or more
sanctions for any of the violations listed in Category V
through Category VIII, receives sanctions for any of these
violations, the State-—agemey—wmust Department shall double
the third sanction and all subsequent sanctions. The State
Department may not impose civil money penalties in lieu of
disqualification for third and subsequent sanctions for
violations listed in Category V through VIII.

(1) Participant Access and Civil Money Penalty.

+1.9 Prior to disqualifying a vendor for a
Supplemental Nutrition Assistance Program disqualification
or any violations listed in paragraphs (5) (e) (2) through
{4} of this rule, the Department mus® shall determine if
disqualification would result in inadequate participant
access. If the Department determines that disqualification
of a vendor would result in inadequate participant access,
the Department muwst shall impose a civil penalty,
calculated in accordance with 7 CFR §246.12, in lieu of
disqualification. Tk Etd-ReRey—penatEy—shat-tb

b S Py SR iy CFR&A4e+td~ However, the
Department may not impose a civil penalty in lieu of
disqualification for third or subsequent sanctions for
vicolations of paragraphs +£-(5) (e) (2) through (4) of this
rule,

18
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+2.% The Department shall determine there is
inadequate participant access when—there—ar if geographic
barriers or eenditiens—which-weuld-mak HRpegeth AR
1 Ao, e b 8 I S, &3 Y'Y ) el P P T pr ol bl
T T o * ot 2 ey & RS R w LA W A N o b & N L Y & b Lot o oy

other conditions make participant access unreasonably
difficult and no authorized WIC vendors are within &ive—
48} ten miles of the violative vendor.

(3) Notification of Violations.

41 The Department shall notify a vendor in
writing whes if an investigation reveals an initial
violation for which a pattern of violations must be
established 4m—erder to impose a sanction, before another
such viclation is documented, unless the Department
determines that notifying the vendor would compromise the
investigation. In determining whether an initial notice
would compromise the investigation, the Department may
consider factors including, but not limited to, the
severity of the initial violation, the coempliance history
of the vendor, whether the wvendor has been determined to be
high-risk consistent with 7 CFR §246.12(3)(3), and whether
the notice could compromise a covert investigation, such as
a compliance buy investigation whieh that involves an
investigative agent posing as a WIC participant and
transacting WIC food instruments.

+2 .3 The bepastmentls Department shall

document the basis for determining that such written
notice would compromise the investigation shkall-be—
deeumented in the vendor's file.

3.3 Notice is not required for viclations
involving a vendor’s redemptions exceeding his inventoryy
sinee because there are no initial violations in such
instances. Additionally, notice is not required for WIC
vendor disqualifications or civil money penalties based
upon Supplemental Nutrition Assistance Program sanctions.
Neither is notification required for violations that only
require one incidence before a sanction is imposed.
Authors: James M. Richard; Wendy S. Blackmon; Dana
Driscoll; Greg Locklier; Carolyn Battle; Stacey Neumann
Statutory Authority: Code of Ala. 1975, §§22-2-2(6),
22-12C-2 and 3; CFR §§246.12 and 246.18.

History: New Rule: Filed October 24, 1995; effective
Novenber 28, 1995, Repealed and New Rule: Filed

October 20, 1999; effective November 24, 1999. Amended:
Filed May 16, 2002; effective June 20, 2002. Repealed and
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New Rule: Filed November 20, 2003; effective December 25,
2003. Repealed and New Rule: Filed August 20, 2004;
effective September 24, 2004. Amended: Filed

September 21, 2005; effective October 26, 2005. Amended:
Filed February 17, 2006; effective March 24, 2006.
Amended: Filed November 8, 2006; effective December 13,
2006. Amended: Filed February 20, 2008; effective March
26, 2008. BAmended: Filed September 17, 2010; effective
October 22, 2010,

420~10-2~.086 Appeals For Vendors And Local Agencies.

(1a) Adverse actions subject to administrative
reviews.

(a] %= Vendor appeals.

1. 43 Adverse actions subiject to full

administrative reviews. Fre—-SEate—ageney-must The

Department shall provide full administrative reviews to
vendors that appeal the following adverse actions:

(i +) denial of authorization based on the
application of the vendor selection criteria for minimum
variety and quantity of authorized supplemental foods or on
a determination that the vendor is attempting to circumvent
a sanction;

(ii +%) termination of an agreement for cause;
(iii +FEF) disgqualification;
{iv *¥) imposition of a fine or a civil money

penalty in lieu of disqualification;

(v ¥) denial of authorization based on the vendor
selection criteria for business integrity or for a current
Fered amp—Preogram Supplemental Nutrition Assistance
Program disqualification or civil money penalty for
hardship;

{vi ¥&) denial of authorization based on a &kate
state agency-established vendor selection exiterien
criteria if the basis of the denial is a WIC vendor
sanction or a Food Stamp Program withdrawal of
authorization or disqualification;

i8
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(vii %3E) denial of authorization based on the State—
agenay--3 Department’s vendor limiting criteria;

(viii ¥#*%*) denial of authorization because a vendor
submitted its application outside the time frames during
which applications are being accepted and processed as
established by the State—ag &y Department under 7 CFR
§246.12(g) (7);

(ix +3%) termination of an agreement because of a
change in ownership or location or cessation of operations;

(x %) disqualification based on a trafficking
conviction;
(%1 %F) disqualification based on the imposition of

a Feed-Stamp—Preg¥am Supplemental Nutritional Assistance
Program civil money penalty for hardship; and

(il »%%E) disqualification or a civil money penalty
imposed in lieu of disqualification based on a mandatory
sanction imposed by another WIC State state agency; -

(%11l %+EF) a civil money penalty imposed in lieu of
disqualification based on a Feed SEamp— ] Supplemental
Nutritional Assistance Program disqualification under 7 CFR
§246.12 (1) (1) {(vii);

(xlv ¥EB¥) denial of an application based on a
determination of whether an applicant vendor is currently

authorized by the Feed-Stamp—Pregram Supplemental

Nutritional Assistance Program;

(xv #¥) denial of authorization based on the
application of the vendor selection criteria for
competitive price; and

(xvi ®¥¥) the application of the Sta agerayt-g
Department’s vendor peer group criteria and the criteria
used to identify vendors that are above~-530-percent vendors
or comparable to above-50-percent vendors.

2 i Actions not subject to administrative
reviews. The State—ageney Department may not provide
administrative reviews pursuant to this section to vendors
that appeal the following actions:

(i +) the validity or appropriateness of the

18
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S& ageneylte Department’s vendor limiting criteria orx
vendor selection criteria for minimum variety and quantity
of supplemental foods, business integrity, and current
Supplemental Nutrition Assistance Program disqualification
or civil money penalty for hardship;

(ii +%) the validity or appropriateness of the
tate-—ageneys Department’s participant access criteria
and the State-—agereyls Department’s participant access
determinations;

(iii &%) the &Easte-agepeyls Department’s
determination whether a vendor had an effective policy and
program in effect to prevent trafficking and that the
cwnership of the vendor was not aware of, did not approve
of, and was not involved in the conduct of the violation;

(iv +%¥) denial of authorization if the State—
ageneyls Department’s vendor authorization is subject to
the procurement procedures applicable to the Stete-—ageney

Department;

{v %) the expiration of a vendor's agreement;

(vi &) disputes regarding food instrument or cash-
value voucher payments and vender claims other than the
opportunity to justify or correct a vendor overcharge or
other error, as permitted by 7 CFR §246.12 (k) (3);:

{(vii L) disqualification of a vendor as a result of

disqualification from the Feed-Stamp—Pregram Supplemental
Nutritional Assistance Program;

(viii ¥FFF) The validity or appropriateness of the
Stat gerpeyts Department’s selection criteria for
competitive price, including, but not limited to, vendor
peer group criteria and the criteria used to identify
vendors that are above-50-percent vendors or comparable to
above~h0~-percent vendors;

(ix &%) the State—agepeyls Department’'s
determination to ineclude or exclude an infant formula
manufacturer, wholesaler, distributor, or retailer from the
list required pursuant to 7 CFR §246.12(g) (11);

Lo}

(x %) the validity or appropriateness of the
geney-s Department’s prohibition of incentive items
and the State-agemeyls Department’s denial of an above-50-
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percent vendor’s request to provide an incentive item to
customers pursuant to 7 CFR §246.12(h) (8); and

{(x1 %) the—S&a geaeyls Department’ s
determination whether to notify a vendor in writing when an
investigation reveals an initial violation for which a
pattern of violations must be established Tr-order to
impose a sanction pursuant to 7 CFR §246.12(1) (3.

{b) 2 Effective date of adverse actions against
vendors. The State—agen y-muse Department shall make
denials of authorization and disqualifications imposed
under 7 CFR §246.12(1) (1) (i) effective on the date of
receipt of the notice of adverse action. The Stas EHFOTEY
muasE Department shall make all other adverse actions
effective no earlier than 15 days after the date of the
notice of the adverse action and no later than 90 days
after the date of the notice of adverse action or, in the
case of an adverse action that is subject to administrative
review, no later than the date the vendor receives the
review decision.

(C}) B Local agency appeals.
P Adverse actions subiject to full
administrative reviews. The Stat ageney—muast Department

shall provide full administrative reviews to local agencies
that appeal the following adverse actions:

(i ) denial of a local agency's application;
(i1 +3) disqualification of a local agency; and
(1ii +%F) any other adverse action that affects a

local agency's participation.

2 .t Actions not subject to administrative
reviews. The g gewey Department may not provide

administrative reviews pursuant to this section to local
agencies that appeal the following actions:

(i +) expiration of the local agency's agreement;
ane

(ii +F) denial of a local agency's application if
the State—ageneyl Department’s local agency selection is

subject to the procurement procedures applicable to the
SEarEe—ag ¥ Department+.
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3 . Ao Effective date of adverse actions against
local agencies. The &Stak gepey—muat Department shall
make denials of local agency applications effective
immediately. The &tate-agemey—wust Department shall make
all other adverse actions effective no earlier than 60 days
after the date of the notice of the adverse action and no
later than 90 days after the date of the notice of adverse
action or, in the case of an adverse action that is subject
to administrative review, no later than the date the local
agency recelves the review decision.

(28} Full administrative review procedures. %he-
£ &5 % il W PN S PR BT LI nr») e 1 3
A= u\:;wx\ j AATLAS I,"“"V b, St N £°X Mgv& S Tt e ot Lok i
P 2 % = ok : £ o e £l v g am on e & x5 "

0,
4 L ¥ 3 ye g v =y L= M e e T 335 e e B =
ol &%

JEERCAT koazTi dyerge-aatirenr The S%a%@~W%G~pfegfamLﬁ
Department’s administrative review procedures shadl—
provide for the following:

(a) d Written notification of the adverse action.
1. 4 The WEe—pregram Department shall give

written notification of a proposed adverse action, the
cause (s) for the action, and the effective date of the
proposed adverse action.The notification shatd: must also
advise the vendor or local agency of its right to a full
administrative review, the opportunity to present the case,
the opportunity to confront and cross-examine witnesses,
the opportunity to be represented by counsel, and the
opportunity to examine evidence prior to the full
administrative review hearing. The time perlcd for requests

for appeal must be given in the notification. Ei-fieatiden
k) Yoka 4ornenlaael EIN iz g Py - 1 : .
Nk N n#.\-&‘-al Vyb.—\. & =~ fov a3 PN e o b bR by P ' L4
&, & RN L I G e on g L7 I
* LR -y b b e o Li a4 S e B g &
2y iy When a vendor is disqualified due in whole
or in part to vicolations in $246.12(1) (1), such
notification must include the following statement: "This

disqualification from WIC may result in disqualification as

a retailer in the Feed-Stemp—Pregram Supplemental

Nutrition Assistance Program. Such disgualification is
not subject to administrative or judicial review under the

Feod—-Stamp—Program Supplemental Nutrition Assistance
Program.”

3 A dorg—must—be—given—fifteen Except for
denials of authorization and disqualifications imposed
under 7 CFR §246.12(1) (1) (i), the Department shall provide
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vendors with 415+ days advance notice before the effective
date of the adverse action.

4 . i heeat—ag i Frati—be—given—girty—t60]
Except for denials of local agency applications, the
Department shall provide local agencies with 60 days
advance notice ef before disqualification or £his 3 + 30
days before termination.

. & Ty o b = R Eem NS
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(b) 8 rendeores—must An aggrieved vendor or local

ageng§mshall request a full administrative review hearing
within 15 days of receipt of a notice of adverse action.
Failure to submit a specific, written request within

15 days constitutes a waiver of the vendor or local
agency’s right to a full administrative review,

AC) 4 Reguests An aggrieved vendor or local
agency shall submit a written request for a full
administrative review hearing must—be-submitted—in FEd-Ed R
to: Alabama Department of Public Health;+ Bureau of Family
Health Services;+ Division of WIC;~ M Streets The
RSA Tower, Suite 1300; P.O. Box 303017; Montgomery, AL

+e+6-4 36130-3017.

{d) B The Wic—preg v Department shall give an
aggrieved vendor or local agency at least 10 days advance
written notice of the time, place, and date of the full
administrative review hearing. A—hearing-must

3

o
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Lo, v
: PEOGEE

(e) & An aggrieved vendor sheli-haw ¥
POEERRTE BB Pt 3 pd-at—teast or local

t/ ok
agency has one opportunity to reschedule the
administrative review date upon specific written request.

(L) A An aggrieved vendor shaeli-—haye—t
£ aRtEy Oor local agency has the right to cross-
examine adverse witnesses. Wwhen If necessary to protect
the identity of W& rogram Department investigators, such
examination may be conducted behind a protective screen or
other device (also referred to as an "in camera"
examination) .
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(q) : A7 An aggrieved vendor or local agency has

the right to an impartial decision-maker, whose
determination is based solely on whether the State—ageney
Department has correctly applied Federat federal and State
state statutes, regulations, policies, and procedures
governing the pregram WIC Program, according to the
evidence presented at the review.

(h)+3— Written The Department shall provide
written notification of the review decision, including the
basis for the decision, within 90 days from the date of
receipt of a vendor's request for an administrative review
or within 60 days from the date of receipt of a local
agency’s request for an administrative review. This—time—

afe—i-g—ofrty—an These time frames are only administrative

requirements for the Stete—agemey Department and dees do

not provide a basis for overturning the State—agereyls
Department’s adverse action if a decision is not made

within the specified time frame.

(3e) Abbreviated Review Hearings.— The State—
wic—Preogram Department provides full administrative
reviews in all adverse actions referenced in 7 CFR
$246.18(a) (1) (ii). Therefore, pursuant to 7 CFR
§246.18(A) (1) (1ii) and 7 CFR §246.18(c), abbreviated reviews
are not effered available to aggrieved parties.
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(4e) The hearing official and WIC director have

the aﬁ%hority to impose a civil monetary penalty or fine in
lieu of disqualification if inadequate participant access
exists. The calculations used to Compute the amount(s) is
found in 7 CFRy—Paxt §246.12 and §22-12C~5, Code of Ala.
1875, Ciwvil monetary penalties may not be imposed in lieu
of disqualification for third or subsequent sanctions for
violations listed in the Vendor Sanctions, Category VII,
Category VI, and Category V. A civil monetary penalty or
fine shatl may not exceed 5$11,000.00 for each violation.
The total amount of civil monetary penalty imposed for
violations investigated as part of a single investigation
Shatt may not exceed $49,000.00.

(5#) Continuing responsibilities. Appealing an
action does not relieve a vendor or local agency that is
permitted to continue program operations while its appeal
is in process from the responsibility of continued
compliance with the terms of any written agreement with the

tate—ageney Department. The WIC Pregram-bireeters director
shall allow a vendor to continue in the pregram WIC
Program while an administrative review is in process,
except for a vendor disqualified due to trafficking
conviction and a vendor disqualified based upon a feed—
Stamp—-preogram SNAP disqualification, which shall is not be
subject to an administrative or judicial review under the
program,
Author: James M. Richard; Carolyn Battle; Stacey Neumann
Statutory Authority: Code of Ala. 1975, §§22~2-2(6), 22~
12¢-2 and 3.
HistoryHistery: New Rule: Filed October 24, 1995;
effective November 28, 1995. Repealed and New Rule: Filed
Qctober 20, 1999; effective November 24, 1999, Amended:
Filed May 16, 2002; effective June 20, 2002. Repealed and
Hew Rule: Filed November 20, 2003; effective December 25,
2003. Repealed and New Rule: Filed August 20, 2004;
effective September 24, 2004. amended: Filed November §,
2006; effective December 13, 2006. Amended:Filed April 16,
2012; effective May 12, 2012.

420-10~2~,07 Appeal Procedures For Particigants.
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(la) Availability of hearings. The State-ageney
Department shall provide a hearing procedure through which
any individual may appeal a &Stake state or local agency
action whieh that results in a claim against the individual
for repayment of the cash value of improperly issued
benefits or results in the individual's denial of
participation or disqualification from the WIC Program.

6 ks o, S, CE LA £, e
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Y gt e AL e
Ly St L H e bt ‘:’LM&IL
(2e) Informal resolution of adverse action,—

#he The aggrieved party should discuss his or +her preblem
with a staff member of the county health department WIC
clinic, area office, or State WIC Program prior to
requesting a formal hearing. Staff members at the local
clinic, area office or State WIC pregeam—wiitl—ian—me—way
Program may not limit or interfere with a person’s right to
regquest an appeal hearing.

(3e) Notification of appeal rights. At the time
of a claim against an individual for improperly issued
benefits or at the time of participation denial or of
disqualification from the WIC Program, the State—Wic—
program Department shall inform each individual in writing
cf the right to a fair hearing, of the method by which a
hearing may be requested, and that any positions or
arguments on behalf of the individual may be presented
personally or by a representative such as a relative,
friend, legal counsel, or cother spokesperson. Such
notification is not required at the expiration of a
certification period. Notification shali-be-made is

required at:

(8) 3= Time of Application, Income. When
agzesstng a client’s income anpd—it—is-determined-that—the—
income exceeds the maximum allowed for the pregrsam WIC
Program, the client must be informed of his ineligibility
and how an appeal may be requested using the WIC
Notification Form, ADPH-WIC-119.

(b) 2 Time of Application, Medical Assessment.
If after screening, the client does not meet the medical
requirements for participation in the WIC pregram Program,
the client must be informed of his ineligibility and how an
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appeal may be requested using the WIC Notification Form,
ADPH-WIC-119.

{c)3= Termination from a Program. When
terminating a client from the WIC pregsam Program, the
client must be made—aware informed of how to request an
appeal. Use the WIC Notification Form, ADPH-WIC-119, when
removing a participant between certification or a time of
categorical ineligibility. The Except for a client who
will be disqualified for not pickin up cash-value
vouchers, supplemental foods, or food instruments in
accordance with 7 CFR §246.7(h)(3)(1), the client must be-
given receive 15 days advance notice of this adverse
action.

(d) 4 Suspension from the Program. Suspension
shall be done through formal written notification. The—
tate—Wic—program—will—n S Spensible—for—any HPERSEE—
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appead~ The Except for a client who will be disqualified
for not picking up cash-value vouchers, supplemental foods,
or food instruments in accordance with 7 CFR
§246.7(h)(3)(i), the client must be—given receive 15 days
advance notice of this adverse action.

te) b= Denial of Participation. Use the WIC
Notification Form ADPH-~WIC-119 at certification attempt to
inform the client why he or she is not being allowed to
participate and how an appeal may be requested.

(4e) Request for hearing. A person may request
an appeal hearing by contacting any staff member in the
county health department, WIC clinic, or area office or the
WIC Pregram—Directer director. A request may be made by
any clear verbal or written expression. If the request is
made verbally, a staff member will assist in reducing the
request to writing so that a record is available. Written
appeal hearing requests shadt must be sent to the following
address: Alabama Department of Public Health;+ Bureau of
Family Health Servicesir Division of WIC; +—203+-Mens
SErees The RIA Tower, Suite 1300; P.O. Box 303017;
Montgomery, AL 36104 36130-3017,

{5E) Time limit for request. A request for a
hearing must be made within 60 days from the date of the
receipt of the notification of the adverse action.
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(&g) Acknowledgment of request. The Division of
WIC shall provide written acknowledgment of the receipt of
the request for an appeal hearing within 384 ten days from
the date the request is received.

(T8} The person requesting an appeal hearing
tii-be—provided must receive at least ten—6)} ten days
advance written notice of the time and place of the formal

hearing.

LAl *

#i—eatendar The Department shall hold a hearing Wlthln
21 calendar days from the date the request is first
receivedy, unless that time period is waived by the
aggrieved party. The place of the hearing skedd must be
accessible to the appellant.

(8_3':,) il '1»;’ uj-«img S}\ .x..l b e, 1.4 » M o e pon h+-, 5

(25) Within 45 days of the receipt of the
request for the hearing, unless this time period is waived
by appellant, the State-Wit-pregram Department shall
notify the appellant or representative in writing of the
decision and the reasons for the decision. If the decision
is in favor of the appellant and benefits were denied or
discontinued, benefits shedd must begin immediately. If
the decision concerns disqualification and is in favor of
the State-—Wic-pregram Department, as soon as
administratively feasible, the continued benefits sheil-be—
terminated terminate, as decided by the hearing official.
If the decision regarding repayment of benefits by the
appellant is in favor of the State-Wit-program Department,
the State-Wic—pregram Department shall resume its efforts
to collect the claim. Time frames established for issuing
review decisions are only administrative requirements and
do not provide a basis for overturning the adverse action
if a decision is not rendered within the specified time
period. The decision of the hearing official is the final
state agency action.

(104) Denial or dismissal of request. The State
may deny or dismiss a request for a hearing if

(a) 4~ The request is not received within the time
limit set by the Sta ageney Department;

(b} & The reguest—ig—wi-thdraw 1 S 3"
appellant or a representative of the appellant withdraws

the request in writing;
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(C) B The appellant or representative fails,
without good cause, to appear at the scheduled hearing; or

{d) 4= The appellant has been denied participation
by a previous hearing and cannot provide evidence that
circumstances relevant to WIC Program eligibility have
changed in such a way as to justify a hearing.

(11) Continuation of benefits. Except for
participants whose certification period has expired,
participants who appeal the termination of benefits within
the 15 days advance adverse notice period provided by 7 CFR
§246.7(J) (6) sheld must continue to receive WIC Program
benefits until the hearing official reaches a decision or
the certification period expires, whichever occurs first.
Applicants who are denied benefits at initial certification
or because of the expiration of their certification may
appeal the denialy+ but shall may not receive benefits while
awaiting the hearing.

Author: James M. Richard; Carolyn Battle; Stacey Neumann
Statutory Authority: Code of Ala. 19735, §§22~-2-21(6),
22-12c~2 and 3.

History: New Rule: Filed October 24, 1995; effective
November 28, 1995, Repealed and New Rule: Filed

October 20, 1999; effective November 24, 1999. Repealed
and New Rule: Filed November 20, 2003; effective December
25, 2003. Repealed and New Rule: Filed August 20, 2004;
effective September 24, 2004.

420-10-2-,08 Hearing Procedures. The foltowing-hearing—

B HES S PPAY the formal administrative hearings

regarding adverse actions taken against WIC vendors, local
agencies, or and participants must adhere to the Hearing
of Contested Cases rules found in Chapter 420~-1-3 of the
Alabama Administrative Code unless those rules are
contrary to this Chapter or Part 246, Title 7 of the Code
of Federal Regulations.
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(abk) Hearing official. # SEFRGS—Shatd—g

negeted—by—an An impartial official who does not have any
personal stake or involvement in the decision and who was
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not directly involved in the initial determination of the
actlon being contested shall conduct the hearings. #—
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5 ger order, where relevant and necessary,
an independent medical assessment or professional
evaluation from a source mutually Satlsfactory to the

appellant and the Department. State-agepey—tsar SEERE
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(b e) Conduct of the hearing. The StateWE—

pregram Department shall also provide the appellant or
representative an opportunity to:-

1. Examine, prior to and during the hearing,
the documents and records presented to support the decision
under appeal;
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2. Be assisted or represented by an attorney
or other persons at the appellant’s expense;

3. Bring witnesses;

4, Advance arguments without undue
interference;

5. Question or refute any testimony or

evidence, including an opportunity to confront and cross-
examine adverse witnesses; and

6. Submit evidence to establish all pertinent
facts and circumstances in the case.
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(C) Depositions. A deposition whese for

ghicﬂvgll parties have beea—given received notice of the
taking of the deposition shall-be-admitt & is admissible
into evidence, if any party so requests, subject to
evidentiary objections properly preserved during the
deposition.
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(efr) Fair hearing decisions.
1 beetasion f—the The hearing official shall

be—bagsed base decisions upon the application of appropriate
Federat federal law, regulations, and policy as related to
the facts of the case as established in the hearing record.
The verbatim transcript or recording of testimony and
exhibits, or an official report containing the substance of
what transpired at the hearing, together with all papers
and requests filed in the proceeding, constitute the
exclusive record for a final decision by the hearing
official.

2. Fhe In the decision, k¥ the hearing
official shall summarize the facts of the case, specify the
reasons for the decision, and identify the supporting
evidence and the pertinent regulations or policy. The
decision shait must become a part of the record.

3. The State-Wi pProgram Department shall make
all hearing records and decisions available for public
inspection and copying; however, the names and addresses of
participants and other members of the public shali—be—i £
are confidential.

4. Finality and effective date of decisions.
In a participant’s formal administrative appeal, the
hearing officer’s decision is the final &State state agency
action. In a vendor or local agency’s formal
administrative appeal, the State Health Officer’s decision
is the final state agency action. If the adverse action
under review has not already taken effect, the W PEOGEam
Department shall make the action effective on the date of
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(ge) Records Retention.—Reeerds The Department
shall retain records of adverse actions and official
records of an administrative hearing shall-—be—retained for
a period of five 45} years by—the—bivision—of-WIc.

Author: James M. Richard; Carolyn Battle; Stacey Neumann
Statutory Authority: Code of Ala. 1975, §§22~-2-2(6),
22-12¢~-2 and 3.

History: New Rule: Filed October 24, 1995; effective
November 28, 1995, Repealed and New Rula: Filed

October 20, 1999; effective November 24, 1999, Repealed
and New Rule: Filed November 20, 2003; effective December
25, 2003. Repealed and New Rule: Filed August 20, 2004;
effective September 24, 2004.

420-10~-2~ .09 Affirmative Action.
M

(1) Alabama WIC agencies are providing services
in all of the &4 67 counties whieh that are

administered through the local clinics. The Affirmative
Action Plan will be used as a method to reallocate existing
funds, expand the WIC Program if additional funds are
received, and target benefits te priorities of participants
highest in need. The reallocations and expenses will be to
the neediest one-third. Al] of these efforts have been
made fm-erder to increase the access points in
geographically strategic areas of the Seate state.

(2) Selection criterion for local agencies is
based on the availability of health and administrative
services. Selection is made on the priorities listed in

oo od 1 Ao i, R T T L g LN Vs WS 7
T R N A s U EAIP A M S o s S T [ e p T <k

CFR §246.5(d). Private agencies will be reviewed for civil
rights compliance.
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Authoxr: James M. Richard; Carolyn Battle; Stacey Neumann
Statutory Authority: Code of Ala. 1975, §822-2-2(6),
22-12c~2 and 3.

History: New Rule: Filed October 24, 1995; effective
November 28, 1995. Repsaled and New Rule: Filed
October 20, 1999; effective November 24, 1999, Repealed
and New Rule: Filed November 20, 2003; effective December
25, 2003. Repealed and New Rule: Filed August 20, 2004;
effective September 24, 2004.

420-10-2-.10 Budits.

(1) Private Non-Profit Agencies.-— The Alabama
Department of Public Health, WIC Division, will coordinate
and perform internal reviews to assure ensure proper
administration of WIC Program funds on an annual basis, and
in accordance with existing contracts.

(a) A summary of audit findings and recommended
corrective actions will be reviewed with the WIC Pregram—
bireeter director and given to the specified agency
administrator.

(b) A written response will be requested from
the agency within a specified time frame.The agency
response must state the corrective action taken or if
planned, submitted with a2 reasonable time period for
completion.

(c) The WIC Division staff will be responsible
for follow-up to ensure that appropriate corrective actions
are in place and operating as planned. This follow-up

will be conducted during regular monitoring visits.

(d) The WIC Division will provide technical
assistance and training as needed to correct audit
deficiencies.

Author: James M. Richard; Carolyn Battle; Stacey Neumann
Statutory Authority: Code of Ala. 1975, §§22-2-2(6),
22-12c~-2 and 3.

History: New Rule: Filed COctober 24, 1985; effective
November 28, 1995. Repealed and New Rule: Filed
October 20, 1999; effective November 24, 1998, Repealed
and New Rule: Filed November 20, 2003; effective December
25, 2003. Repealed and New Rule: Filed August 20, 2004;
effective September 24, 2004.
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420~10~-2~.11 Sevarabilitx. The parts, sections,
paragraphs, and provisions of this chapter are severable,
Should any portion thereof be ruled unconstitutional or
unenforceable by any court, the said ruling shall not
etfeet affect any other provisions of this chapter not
ruled upon,

Author: James M. Richard; Carolyn Battle; Stacey Neumann
Statutory Authority: Code of Ala. 1975, 8§22-2-2(6),
22-12c¢c-2 and 3.

History: New Rule: Filed August 20, 2004; effective
September 24, 2004,

420~-10~2~,12 Conflicts Of Requlations. To the extent
that these regulations conflict with the Code of Federal
Regulations as adopted herein, the provisions of the Code
of Federal Regulations shall prevail.

Author: Wendy Blackmon; Carolyn Battle; Stacey Neumann
Statutory Authority: Code of Ala. 1975, §§22-2-2(6),
22-12c-2 and 3.

History: New Rule: Filed August 20, 2004; effective
September 24, 2004,

420~-10~2~ .13 Repealer. All rules promulgated and
adopted by the Board which are in conflict with this
Chapter or any provisions thereof are hereby expressly
repealed.

Authox: Wendy Blackmon

Statutory Authoxity: Code of Ala. 1975, §§22-2-2(6),
22-12¢-2 and 3.

Histoxy: New Rule: Filed August 20, 2004; effective
September 24, 2004.
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CHAPTER 420-10-2
APPENDIX A

Data Sources and Methodologies for Determining if a
Vendor is Expected to Meet the More Than 50

Percent Criterion

Indicator

Data Sources and Methodologies

The vendor applicant currently has
one or more WIC-authorized stores
where WIC food sales are more than
50 percent of total annual food sales.

1) Compare WIC redemptions and food sales in
existing stores owned by applicant vendor as
reported by applicant, documented in tax
records or other verifiable source.

2) Compare WIC redemptions to Feed-Stamp-
Program-(ESE) Supplemental Nutrition
Assistance Program (SNAP) redemptions in
existing stores owned by applicant vendor. If
WIC redemptions are greater than F8R SNAP
redemptions, WIC revenue may exceed the
more than 50 percent criterion. In this case, the
State state agency must consider documentation
that shows the amount of revenue that the
vendor obtained from other sources (e.g., cash
and credit sales).

3) If vendor applicant is currently authorized in
another State state, contact State state to
determine if vendor applicant meets the more
than 50 percent criterion in that State state.

The vendor applicant is expected to
accept WIC as the primary form of
payment for the sale of supplemental
food items.

1) Request percentage of anticipated food sales by
type of payment, i.e., cash, 82 SNAP, WIC,
credit/debit, etc.

2) To the extent possible, validate information
against other data sources,

The vendor applicant is expected to or
currently offers for sale primarily
WIC-authorized food items (i.e., does
not offer a variety of foods in the
staple food groups—meat, poultry, or
fish; bread or cereal; vegetables or
fruits; and dairy).

1) Request inventory invoices to substantiate foods
that have been purchased for sale.

2) Determine if a variety of foods in each of the
following staple food groups will be or are
currently offered for sale on a continuous basis:
meat, poultry or fish; bread or cereal; vegetables
or fruits; and dairy. (Continuous basis means
that on any given day of operation, a store must
offer for sale and normally display in a public
area, qualifying staple food items, with no fewer
than three different varieties of food items in
each of the four staple food categories.)

3) Request percentage of foods intended to be
offered for sale in each category, i.e., 46% 40

percent dairy, 2% 2 percent meat, poultry or
fish, etc.

The vendor applicant is dependent
upon WIC authorization before the
store can open for business.

Request date the store will open for continuous
business on vendor application.

Supp. 12/31/05

A-1
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Author: James M. Richard; Wendy Blackmon:; Biane
Dana Driscoll ; Carolvn Battle; Stacey Neumann
Statutory Authority: Code of pla. 1975, §§22-2-2(6), 22-
12C-2 and 3; 7 CFR §§246.12, 246.18.

History: New Rule: Filed September 21, 2005; effective
October 26, 2005,

Supp. 12/31/05 A-2



