APA-1
Transmittal Sheet For
Notice Of Intended Action

Control: 810 Department or Agency: Revenue

Rule Nos: 810-27-1-4-.03

Rule Title: Taxable in Another State

___New; ____Amended; _X_Repealed; ____ Adopt by Reference

Would the absence of the proposed rule No
significantly harm or endanger the public
health, welfare, or safety?

Is there a reasonable relationship between Yes
the state's police power and the protection
of the public health, safety, or welfare?

1s there another, less restrictive method of No
regulation available that could adequately
protect the public?

Doe the proposed rule have the effect of : No
directly or indirectly increasing the costs of

any goods or services involved and, if so,

to what degree?

ls the increase in cost, If any, more harmful N/A
to the public than the harm that result from
the absence of the proposed rule?

Are all the facets of the rulemaking process Yes
designed solely for the purpose of, and so

they have, as their primary effect, the

protection of the public?
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Does the proposed rule have any economic No
impact?

i the proposed rule has an sconomic impact, the proposed rule is required to be accompanie'd by a fiscal
note prepared in accordance with subsection (f) of Section 41-22-23, Code of Alabama 1975.
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Certification of Authorized Official

| certify that the attached proposed rule has been proposed in full compliance with the requirements of
Chapter 22, Title 41, Code of Alabama 1975 and that it conforms to all applicable filing requirements of

the Administrative Procedure Divis'?e the Legiglative Rfferenc Service.
Signature of certifying officer

Date 05/13/2016




APA-6
10/96
ECONOMIC IMPACT STATEMENT
FOR APA RULE
(Section 41-22-23(f))

Control No.__810  Department or Agency _REVENUE

Rule No:  810-27-1-4-.03

Rule Title:  Taxable in Another State

New Amend X Repeal Adopt by Reference
® NO This rule has no economic impact.
o_ngs This rule has an economic impact, as explained below:
1. NEED/EXPECTED BENEFIT OF RULE:
2. COSTS/BENEFITS OF RULE AND WHY RULE IS THE MOST EFFECTIVE,

EFFICIENT, AND FEASIBLE MEANS FOR ALLOCATING RESOURCES
AND ACHIEVING THE STATED PURPOSE:

3. EFFECT OF THIS RULE ON COMPETITION:

4. EFFECT OF THIS RULE ON COST OF LIVING AND DOING BUSINESS IN
THE GEOGRAPHICAL AREA WHERE THE RULE IS TO BE
IMPLEMENTED:

5. EFFECT OF THIS RULE ON EMPLOYMENT IN THE GEOGRAPHICAL

AREA HERE THE RULE IS TO BE IMPLEMENTED:

6. SOURCE OF REVENUE TO BE USED FOR IMPLEMENTING AND
ENFORCING THIS RULE:

7. THE SHORT-TERM/LONG-TERM ECONOMIC IMPACT OF THIS RULE ON
AFFECTED PERSONS, INCLUDING ANALYSIS OF PERSONS WHO WILL
BEAR THE COSTS AND THOSE WHO WILL BENEFIT FROM THE RULE:

8. UNCERTAINTIES ASSOCIATED WITH THE ESTIMATED BENEFITS AND



10.

1.

BURDENS OF THE RULE, INCLUDING QUALITATIVE/QUANTITATIVE
BENEFITS AND BURDEN COMPARISON:

THE EFFECT OF THIS RULE ON THE ENVIRONMENT AND PUBLIC
HEALTH:

DETRIMENTAL EFFECT ON THE ENVIRONMENT AND PUBLIC HEALTH
IF THE RULE 1S NOT IMPLEMENTED:

OTHER COMMENTS:
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ALABAMA DEPARTMENT OF REVENUE
Individual and Corporate Tax Division

NOTICE OF INTENDED ACTION

RULE NO. & TITLE

810-27-1-4-.03 Taxable in Another State

INTENDED ACTION: Repeal rule

SUBSTANCE OF PROPOSED ACTION: The department proposes to repeal the above rule
due to incorrect LRS rule number format.

TIME, PLACE, MANNER OF PRESENTING VIEWS: A public hearing will be held at

2:00 p.m. on Wednesday, July 13, 2016, Room 1203, First Floor, Gordon Persons Building,
located at 50 N Ripley Street, Montgomery, Alabama. Copies of the rule(s) can be obtained at

http://www.revenue.alabama.gov/analysis/rules.cfm

All interested parties may present their views in writing to the Secretary of the Alabama
Department of Revenue, Room 4131, Gordon Persons Building, S0 N Ripley Street,
Montgomery, Alabama 36132 at any time following publication of the notice up until the
conclusion of the hearing, Interested parties may also appear at the hearing to present their
views.

FINAL DATE FOR COMMENT AND COMPLETION OF NOTICE:
Wednesday, July 13, 2016

CONTACT PERSON AT AGENCY:
Timothy Sanders

Alabama Department of Revenue

4131 Gordon Persons Building
Montgomery, Alabama 36132

(334) 242-1380

Michael D. Gamble, Secretar:‘? E

Alabama Department of Revenue
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810-27-1-4-.03 Taxable in Another State. (REPEALED)

(a)  Taxable in Another State: In General. Under section 40-27-1, Article V.2,
the taxpayer is subject to the allocation and apportionment provisions of section 40-27-
1, Article IV, if it has income from business activity that is taxable both within and without this
state. Income from business activity includes business or nonbusiness income. Thus, if a
taxpayer has nonbusiness income taxable by one state and business income taxable by

another state, the taxpayer shall be taxable in another state within the meaning of section
40-27-1, Article 1V.3.

(1) Applicable tests. A taxpayer is taxable within another state if it meets either
one of two tests: (1) By reason of business activity in another state, the taxpayer is subject fo
one of the types of taxes specified in section 40-27-1, Article IV.3.(1), namely: A net
income tax, a franchise tax measured by net income, a franchise tax for the privilege of
doing business, or a corporate stock tax; or (2) By reason of such business activity, another
state has jurisdiction to subject the taxpayer to a net income tax, regardiess of whether or
not the state imposes such a tax on the taxpayer.

(b)  Taxable in Another State: When a Corporation is Subject fo a Tax Under
Section 40-27-1, Article IV.3(1).

(1 A taxpayer is "subject 10" one of the taxes specified in section 40-27-1, Article
IVV.3(1) if it carries on business activities in a state. Any taxpayer which asserts that it is
subject to one of the taxes specified in section 40-27-1, Article IV.3(1) in another state shall
furnish to the Commissioner of this state upon hisfher request evidence to support that
assertion. The Commissioner of this state may request that such evidence include proof
that the taxpayer has filed the requisite tax return in the other state and has paid any taxes
imposed under the law of the other state; the taxpayer's failure to produce such proof may
be taken into account in determining whether the taxpayer in fact is subject to one of the
taxes specified in section 40-27-1, Article [V.3(1) in the other state.

Voluntary tax payment. If the taxpayer voluntarily files and pays one or
more of such taxes when not required to do so by the laws of that state or pays a minimal
fee for qualification organization or for the privilege of doing business in that state, but

(A) does not actually engage in business activity in that state, or

(B) does actually engage in some business activity not sufficient for nexus and
the minimum tax bears no relationship to the taxpayer's business activity within such state,
the taxpayer is not "subject to" one of the taxes specified within the meaning of section
40-27-1, Article 1V.3(1) and is therefore not "taxable in another state".

EXAMPLE: State A has a corporation franchise tax measured by net income for the
privilege of doing business in that state. Corporation X files a return and pays the $50
minimum tax, although it carries on no business activity in State A. Corporation X is not
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taxable in State A.

{2)  The concept of taxability in another state is based upon the premise that
every state in which the taxpayer is engaged in business activity may impose an income tax
even though every state does not do so. In states which do not, other types of taxes may
be imposed as a substitute for an income tax. Therefore, only those taxes enumerated in
section 40-27-1, Article IV.3(1) which may be considered as basically revenue raising rather
than regulatory measures shall be considered in determining whether the taxpayer is
subject to one of the taxes specified in section 40-27-1, Article 1V.3(1) in another state.

(i} EXAMPLE: State A requires all nonresident corporations which qualify or
register in State A to pay to the Secretary of State an annual license fee or tax for the
privilege of doing business in the state regardiess of whether the privilege is in fact
exercised. The amount paid is determined according to the total authorized capital stock of
the corporation; the rates are progressively higher by bracketed amounts. The statute sets
a minimum fee of $50 and a maximum fee of $500. Failure to pay the tax bars a corporation
from utilizing the state courts for enforcement of its rights. State A also imposes a
corporation income tax. Nonresident Corporation X is qualified in State A and pays the
required fee to the Secretary of State but does not carry on any business activity in State A
(although it may utilize the courts of State A). Corporation X is not "taxable" in State A.

(ii} EXAMPLE: Same facts as Example (i) except that Corporation X is subject
to and pays the corporation income tax. Payment is prima facie evidence that Corporation X
is subject to the net income tax of State A and is "taxable" in State A.

(iif) EXAMPLE: State B requires all nonresident corporations qualified or
registered in State B to pay to the Secretary of State an annual permit fee or tax for doing
business in the state. The base of the fee or tax is the sum of (1) outstanding capital
stock, and (2) surplus and undivided profits. The fee or tax base attributable to State B is
determined by a three factor apportionment formula. Nonresident Corporation X which

operates a plant in State B, pays the required fee or tax to the Secretary of State.
Corporation X is "taxable" in State B.

(iv) EXAMPLE: State A has a corporation franchise tax measured by net income
for the privilege of doing business in that state. Corporation X files a return based upon its
business activity in the state but the amount of computed liability is less than the minimum

tax. Corporation X pays the minimum tax. Corporation X is subject to State A's corporation
franchise tax.

(¢) Taxable in Another State: When a State has Jurisdiction to Subject a Taxpayer
to a Net Income Tax. The second test, that of section 40-27-1, Article 1V.3(2), applies if
the taxpayer's business activity is sufficient to give the state jurisdiction to impose a net
income tax under the Constitution and statutes of the United States. Jurisdiction to tax
is not present where the state is prohibited from imposing the tax by reason of the
provisions of Public Law 86-272, 15 U.8.C A. 33 381-385. In the case of any "state" as
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defined in section 40-27-1, Article IV.1(h), other than a state of the United States or
political subdivision thereof, the determination of whether the "state" has jurisdiction to
subject the taxpayer to a net income tax shall be made as though the jurisdictional standards
applicable to a state of the United States applied in that "state". If jurisdiction is otherwise
present, that state is not considered as being without jurisdiction by reason of the provisions
of a treaty between that state and the United States.

EXAMPLE: Corporation X is actively engaged in manufacturing farm equipment in
State A and in foreign country B. Both State A and foreign country B impose a net income
tax but foreign country B exempts corporations engaged in manufacturing farm equipment.
Corporation X is subject to the jurisdiction of State A and foreign country B.

Author: Peter M. Petrillo, Jr.
Authority: Code of Ala. 1975, §§ 40-2A-7(a)(5) and 40-18-57
History: Filed with LRS March 22, 1994.

New Rule: Filed June 10, 1994, effective July 15, 1994,

17



