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regulation available that could adequately protect NO
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Does the proposed rule have the effect of directly or
indirectly increasing the costs of any goods or NO
services involved and, if so, to what degree?

Is the increase in cost, if any, more harmful to the
public than the harm that might result from the NO
absence of the proposed rule?

Are all facets of the rulemaking process designed
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335-14-3-.03
335-14-3-.05

Definitions and References (Amend)
Petitions for Equivalent Testing or Analytical
Methods {Amend)

General (Amend)

Lists of Hazardous Waste (Amend)
Exclusions/Exemptions (Amend)

(Reserved)

Financial Requirements for Management of
Excluded Hazardous Secondary Materials (Add)
Use and Management of Containers (Add)
Tank Systems (Add)

{Reserved)
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Emergency Preparedness and Response for
Management of Excluded Hazardous Secondary
Materials {Add)
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Subpart AA — Air Emission Standards for
Process Vents (Add)

Subpart BB - Air Emission Standards for
Equipment Leaks (Add)

Subpart CC - Air Emission Standards for
Tanks, Surface Impoundments, and Containers

(Add)

Wastes Excluded Under 335-14-1-,03(2) (Add)
Pre-Transport Requirements (Amend)
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335-14-3-.08  Special Requirements for Generators of Waste
Destined For Disposal at Commercial Hazardous
Waste Disposal Facilities Located in the State of
Alabama (Amend)

335-14-5-,07  Closure and Post-Closure (Amend)

335-14-5-.15  Incinerators (Amencl)

INTENDED ACTION: Revise Division 14 of the ADEM Administrative Code.

SUBSTANCE OR PROPOSED ACTIQON: Revise portions of Division 14 Regulations to
incorporate changes to ensure consistency with State and Federal Statutes; to adopt certain
State specific requirements; and to provide clarification of State requirements for the
management of hazardous waste.

TIME, PLACE, MANNER OF PRESENTING VIEWS:

Comments may be submitted in writing or orally at a public hearing to be held December
16, 2015 at 10:00 a.m in the Main Hearing Room at the ADEM Central Office located at
1400 Coliseum Boulevard, Montgomery, Alabama 36110.

FINAL DATE FOR COMMENT AND COMPLETION OF NOTICE: December 16, 2015

CONTACT PERSON AT AGENCY: Vernon H. Crockett, Chief of the Industrial Hazardous
Waste Branch, ADEM Land Division (334/270-5627)

Lance R. LeFl¢ar
Director




335-14-2-.08 Tinancial Requirements for Management of Fxcluded Hazardous
Secondary Materials,

(1) Apblicability

(21) The requirements of this subpart apply to owners or operators of
reclamation and intermediate facilities managing hazarcdous sccondary materials
excluded under 335-14-2-.0 1 {4124, excepl as provided otherwise in this seetion.

() sStates and the Federal government are exempt from the financial
assurance requirements of this subpart,

(2] Definitions of terms as used in this section.
Some terms used in this gection are defined in 335-14-1-.02 have the same meaning
as those used in 335-14-6-.08.

(3) Cost estimale

(a) The owner or operator must have a detailed written estimate, in
current dollars, of the cost of disposing of any hazardous secondary material as listed
or characteristic hazardous waste, and the potential cost of closing the facility as a
treabment, storage, and disposal [acility.

i, The estimate must _equal the cost of conducting the activities
described_in paragraph (a) at the point when the extent and manner of the facility’s
operation would make these activities the most expensive; and

2. The cost estimate must be based on the costs to the owner or
operator of hiring a third party to conduct these activities. A third party is a party who
is neither a parent nor a subsidiary of the owner or operator. {See definitions of parent
corporation in 335-14-1-.02.) The owner or gperator may use costs for on-site disposal
in_accordance with applicable requirements if he can demonstrate that on-site
disposal capacity will exist at all times over the life of the facility.

3. The cost estimate may not incorporate any salvage value that may
be realized with the sale of hazardous secondary materials, or hazardous or non-
hazardous wastes if applicable under 335-14-6-.07(4)(d), facility structures or
equipment, land, or other assets associated with the facility.

<, The owner or operator may not incorporate a zero cost for
hazardous secondary materials, or hazardous or hon-hazardous wastes if applicable
under 335-14-6-.07(4]{d) that might have economic value.

(b During the active life of the facility, the owner or operator must
adjust the cost estimate for inflation within 60 days prior to the anniversary date of
the establishment of the financial instrument(s) used to comply with 335-14-2-.08(4).
For owners and operators using the financial test or corporate guarantee, the cost
estimate must be updated for inflation within 30 days after the close of the {irm's
fiscal vear and before submission of updated information to the Department as
specified in 335-14-2-.08(4){c}3. The adjustment may be made by recalculating the




closure cost estimate in current dollars, or by using an inflation factor derived
from_the most recent Implicit Price Detlator for Gross National Product published by
the U.S. Department of Comumerce in its Survey of Current Business, as specificd in
335 14-2-.08(3)(b} Y, aad (h2. The inflalion factor is (he result of dividing the latest
published annual Deflator by the Deflator for the previous vear.,

1, The first adjustment is made by multiplying the cost estimate by
the inftation factor,  The result is the adijusted cost estimate.

2, subsequent adjustments are  made by multiplying the lalest
adinsted cost estimalte by the latest inflation factor.

(¢) During the actve lile of the facility, the owner or operator must revise
the cost_estimate no later than 30 days after a change in a facility’s operating
planor design that would ingrease the costs of conducting the activities described in
335-14-2-.08(3}{al_or no later than 60 days alter an unexpected event which increases
the cost of conducting the aclivities described in 335-14-2-.08{3}{a). The revised cost
estimate must be acdjusted for inflation as specified in 335-14-2.- LO8(3)(hY.

(cl) The owner or operator must keep the following at the facility
during the operating life of the facility; The latest cost estimate prepared in accordance
with paragraphs 335-14-2-,08(3)(a) and (¢) and, when this estimate has been adjusted
in accordance with 335-14-2-.08(3)(h), the latest adjusted cost estimate.

{4) Per 335-14-2-.01(4}a)24 . (vi)(V]), an owner or operator of a
reclamation or intermediate facility must have financial assurance as a condition of
the exclusion as required 335-14-2-.01(4){a)24. He must choose from the options as
specified in paragraphs (a) through {e¢} of this section.

{a) Trust fund

1. An _owner or operator may satisfy the requirements of 335-14.2-
08[4] by establishing a_trust fund which conforms to the requirements of 335-14-2-
08(4){a) and submitting an originally signed duplicate of the trust agreement to the
Department. The trustee must be an entity which has the authority to act as a trustee
and whose trust operations are regulated and examined by a Federal or State ARENCY.

2, The wording of the trust agreement must be identical to the
wording specified in_ 335-14-2-.08(12)(a)1, and the trust agreement must be
accompanied by a formal certification of acknowledgment (for example, see 335-14-2-
08(12)(a)2. Schedule A of the trust agreement must be updated within 60 days after a
change in the amount of the current cost estimate covered by the agreement.

3. The trust fund must be funded for the full amount of the current cost
estimate before it may be relied upon to satisfy the requirements of this section,

4, Whenever the current cost estimate changes, the owner or
operator must compare the new estimate with the trustee’s most recent annual
valuation of the trust fund. If the value of the fund is less than the amount of the new
estimate, the owner or operator, within 60 days after the change in the cost estimate,




must either deposit an amount into (lic fund so that its value alter this deposit al least
equals the amount of the current cost estimalte, or obtain other inancial assurance as
specified in 335-14-2-.08(4) to cover the difference.

5. If the value of the trust fund is greater than the total amount of

the current cosl estimate, the owner or operalor may submit @ written request to the
Department for release of the amount in excess of the current cost estimate,

b, if an owner or operator substitutes other linancial assurance as
specilied in 335-14-2- 08(4) for all or part of the trust fund, he may submit a written
request to the Department for release of the amount in excess of the current cost
estimate covercd by the trust fund.

7. Within_60 days after receiving a request from the owner or
operator for release of funds as specified 335-14-2-,08(4)(a)5. or 6., the Department
will instruct the trustee to release (o _the owner or operator such funds as the
Department specifies in writing, [f the owner or operator begins final closure uncer
subpart 335-14-5-.07 or 335-14-6-.07, an _owner or operator may _ recquest
reimbursements for partial or final closure expenditures by submitting itemized bills
to_the Department. The owner or operator may request reimbursements for pariial
closure only if sufficient funds are remaining in the trust fund to cover the maximum
costs of closing the facility over its remaining operating life. No later than 60 dayvs after
receiving bills for partial or final closure activities, the Department will instruct the
trustee to make reitnbursements in those amounts as the Department snecifles in
writing, if the Department determines that the partial or final closure expenditiures are
in accordance with the approved closure plan, or otherwise justified. If the De partment
has reason to believe that the maximum cost of closure over the remaining life of the
facility will be significantly greater than the value of the trust fund, he may withhold
reimbursements of such amounts as he deems prudent until he determines, in
accordance with 335-14-2-.08{4)(i) that the owner or operator is no longer required to

maintain financial assurance for {inal closure of the facility. If the Department does
not instruct the trustee to make such reimbursements, he will provide to the owner or
operator a detailed written statement of reasons.

3. The Department will agree to termination of the trust when:
{i) An owner or operator substitutes alternate financial assurance as

specified i1 335-14-2-,08(4): or

{1i) The Department releases the owner or operator from the
requirements of this section in accordance with paragraph 335-14-2-.08{4)(i).

(b) Surety bond guaranteeing payment into a trust fund.
1. An_ownet or operator may satisfy the reguirements of 335-14-2-

:08{4) by obtaining a surety bond which conforms to the requirements of this 335-14-
2-.08(4)(b) and submitting the hond to the Department, The surety company issuing
the bond must, al a minimum, be among those listed as acceptable surctics on
Federal bonds in Circular 570 of the U.S. Department of the Treasury.




2, The wording ol the surety bond must be identical to the wording
specilied in 335-14-2- 08(1:2)(L).

3, The owner or_operator who uses a surety _bond to satisfy the
recuirgrnents of 335-14-2-.08(4) must also establish a standby trust fund, Under the
terms_of the bond, all payments made thereunder will be deposited by the surely
directly into the standby trust fund in accordance with instructions from  the
Department, This standby Lrust lund must meet the requiremerits specilied 1in 335-14-
2-.08(4) (), excent that:

{i) An_originally signed duplicate of the trust agreement must be
submitted to the Department with the surety bond: and

{ii) Until _the standby trust fund is  funded pursuant fo the
requirements of 335-14-2- 08(4), the following are not required by these regulations:

{1 Payments into the trust fund as specified in 335-14-2- . 08(4)[a}:

(1) Updating of Schedule A of the trust agreement (sec 335-14-2-
08(1:2)(a)) to show current cost estimates:

(Im Annual valuations as required by the trust agreement; and

(IV] Notices of nonpayment as required by the trust agreement,

4, The bond must guarantee that the owner or operator will:

(1) Fund the standby trust fund in an amount equal to the penal sum

of the bond before loss of the exclusion under 335- 14-2-.01{4){a)24: or

fii) Fund the standby trust fund in an amount ecual to the penal sum
within 15 days after an administrative _order to hegin closure issued by the
Department becomes final, or within 15 davys after an order to begin closure is issued
by a U.8. district court or other court of competent jurisdiction: or

(111) Pravide alternate financial assurance as specified in 335-14-2-
.08(4), and obtain the Department’s written approval of the assurance provided, within
90 days after receipt by both the owner or operator and the Department of a notice of
cancellation of the bond from the surety.

5, Under the terms of the bond, the surety will became liable aon the
bond obligation when the owner or operator fails to perform as guaranteed by the
hond.

6. The penal sum of the bond must be in an amount at least egual to
the current cost estimate, except as provided in 335-14-2-.08{4)(D.

7. Whenever the current cost estimate increases to an amount
greater than the penal sum, the owner or operator, within 60 davs after the increase,
must either cause the penal sum to be increased to an amount at least equal to the




current cost estimate and submit_evidence of such increase to the Department, or
obtain other financial assurance as specilied in 335-14-2- 08(4) Lo cover the increase,
Whenever the current cost estimate decrenses, the penal sum may be reducad to the
amount of the current cost estirmnate following wrilten approval by_the Department,

-3, Under the terms of the bond, the surety may cancel the bond by
sending notice ol cancellation by certified mail to the ownoer ar operator and to the
Department, Cancellation may not oceur, however, during the 120 days beginning on
the date ol receipt of the notice of cangellation by both the owner or aperator and the
Department, as evidenced by the return receipts.

g, The owner or operator may cancel the bond if the Department has
given prior written consent based on his_receipt of evidence of alternatelinancial
assurance as specified in 335-14-2-.08(4).

{c) Letter ol credit.

1. An_owner or operator may satisfy the requircments of 335-14-2-
08(4) by obtaining an_irrevocable standby letter of credit which conlorms to the
requirements of 335-14-2- 08(4)(c} and submitting the letter to the Department. The
issuing institution must be an entity which has the authority to issue letters of credit
and whose letter-of-credit operations are regulated and examined by a Federal or State
agency,

2. The wording of the letter of credit must be identical to the wording
specified in 335-14-2-.08{12)(c).

3. An_owner or operator who uses a_letter of credit to satisfy the
requirements of 335-14-2-,08(4) must also establish a standby trust fund. Under the
terms of the letter of credit, all amounts paid pursuant to a draft by_the Department
will be deposited by the issuing mstitution directly into the standby trust [und in
accordance with instructions from the Department. This standby trust fund must
meet the requirements of the trust fund specified in 335-14-2-.08(4)(a) of this section,

except that;

(1 An originally signed duplicate of the trust agreement must be
submitted to the Department with the letter of credit; and

(i) Unless the standby trust fund is funded _pursuant to the
requirements of 335-14-2-.08(4), the following are not required by these regulations:

[ Payments into the trust fund as specified in 335-14-2-.08(4){a}:

(IT) Updating of Schedule A of the trust agreement (see 335-14-2-
L08(12)a)) to show current cost eslimates:

(111) Annual valuations as required by the trust agreement; and

(IV) Notices of nonpavment as required by the trust agreement,




f, The letter of credit must be accompanicd by o letter [rom the
owner or operator relerting to the letter of credit by number, issuing institution, and
date, and providing the following inlormation: The EPA klentification Number {if any
tssued), name, and address ol the facility, and Lhe amount of funds assured lor the
facility by the letter of credit,

5. The letter of credit must be irrevacable and issued for a_period of
al least 1 year. The lelter of credit must provide that the expiration date will be
alttomatically extended for a period ol at least | vear unless, at least 120 davs before
the current expiration date, the issuing institution noti fies both the owner or operator
and the Department by certitied mail ol adecision not to extend the expiration date.
Under the terms of the letter of credit, the 120 days will berin on the date when both
the owner or eperator and the Department have received the notice, as evidenced by
the return receipts.

0. The letter of credit must be issued in an amount at least eqgual to
the current cost estimate, except as provided in 335-14-2-.08(4)(f,

7. Whenever the current cost estimate increases to_an  arnournt
greater than the amount of the credit, the owner or operator, within 60 davys after the
increase, must either cause the amount of the credit to be increased so that it at least
equals the current cost estimate and submit evidence of such increase to the
Department, or oblain other financial assurance as specified in 335-14-2-.08(4) to
cover the increase, Whenever the current cost estimate decreases, the amount of the
credit may be reduced to the amount of the current cost estimate following written
approval by the Department,

8. Following a determination by the Department that the hazardous
secondary materials do not meet the conditions of the exclusion under 335-14-2-
01(4H)(a)24, the Department may draw on the letter of credit,

9, [f the owner or operator does not establish alternate financial
assurance as specified in 335-14-2-.08(4) and obtain written approval of such
alternate assurance from the Department within 90 days after receipt by both the
owner ot operator and the Department of a notice from the issuing institution that it
has_decided not to extend the letter of credit beyond the current expiration date, the
Department will draw on the letter of credit. The Department may delay the drawine if
the issuing institution grants an extension of the term of the credit, During the last
30 days ol any such extension the Department will draw on the letter of credit if the
owner or operator has failed to provide alternate financial assurance as _specified in
335-14-2-.08(4) and obtain written anproval of such assurance from the Department.

10, The Department will return the letter of credit to the issuing
institution for termination when:

{i) An owner or operator substitutes alternate financial assurance as
specified in 335-14-2-.08(4): or

fii) The Department releases the owner or operator from  the
requirements of this section in accordance with paragraph 335-14-2- 08(4){i).




) Insurance,

1, An_owner_or_operator may satisfy the requircents of 335-14-2-
L08(4)_by obtaining insurance which conforms to the requircments of this 335- | 4-2-
08{4)d] and _submitting a_certificate of such insurance (o _the Department, At a
minynum, the insurer must be licensed to transact the business of insurance, or
cligible to provide insurance as an exeess or surplus lines insurer, in one or more
wtates,

2. The wording of the certificate of insurance must be identical o the
wording specificd in 335- 14-2-.08{12)(d).

3. The insurance policy must be issued for a_face amount at least
equal to the current cost estimate, except as provided in paragraph 335-14-2-.08{(41(D
of this section. The term “face amount” means the total amount the insurer is
abligated to pay under the policy. Actual payments by the insurer will not chanpe the
face amount, although the insurer’s [future liability will be lowered by the amount of
the payments,

4. The insurance policy must guarantee that funds will be available
whenever needed 1o pay the cost of removal of all hazardous secondary materiats from
the unit, to pav the cost of decontamination of the unit, to pay the costs of the
performance of activities required under 335- 14-5-.07 or 335-14-6-.07., as applicable,
for the facilities covered by this policy. The policy must also euarantee that once funds
are needed, the insurer will be responsible for paving out funds, up to an amount
equal to the face amount of the policy, upon the direction of the Department, to such
party or parties as the Department specifies.

5, Alter beginning partial or final closure under 335-14-5 or 335-14-
0, as applicable, an owner or operator or any other authorized person may request,
reimbursements for closure expenditures by submitting itemized bills to the
Department, The owner or operator may request reimbursements only if the remaining
value of the policy is sufficient to cover the maximum costs of closing the facility over
its remaining operating lite. Within 60 davys after receiving bills for closure activities,
the Departinent will instruct the insurer o make reimbursements in such amounts as
the Department  specifies in writing if the Department determines  that the
expenditures are in accordance with the approved plan or otherwise justified. If the
Departient has reason to believe that the maximum cost over the remaining life of the
tacility will be significantly greater than the face amount of the policy, he may
withhold reimbursement of such amounts as he deems prudent until he determines,
in accordance with 335-14-2-.08(4\(h). that the oWner or operator is no longer reqguired
to_maintain financial agsurance for the particular facility, If the Department does rot
instruct the insurer to make such reimbursements, he will provide to the QWIIET or
operator a detailed written statement of reasons.

6. The owner or_operator must maintain the policy in full force and
effect until the Department consents to termination of the policy by the owner or
operator as specified in 335-14-2-.08{4)(1)10. of this section. Failure to pay the
premium, without substitution of alternate financial assurance as specified in 335-14-




2-.08(4), will constitule a significant violation of these reguilations warranline such
remedy as the Department deems necessary. such violation will be deemed to begin
upon receipt by the Department of a notice of future cancellation, termination, or
failure to renew due to nonpayment of the premium, rather than upon the date of

7. Each policy_ must contain a provision allowing agsignment of the
policy to a successor owner or operator. Such assignment may he conditional upon
consent of the insurer, provided such consent is not unreasonably refused,

8. The policy must provide that the insurcr _may not cance,
terminate, or fail to renew the nolicy except for failure to pay the premium. The
automatic renewal of the policy must, at a minimum, provide the insured with the
option of renewal al the face amount of the expiring policy. If there is a failure to pay
the premium, the insurer may_elect to cancel, terminate, or fail to renew the policy by
sending notice by certified mail to the owner or operator and the Department.
Cancellation, termination, or fajlure Lo renew may not occur, however, during the 120
days beginning with the date of receipt of the notice by both the Department and the
QWIer or operator, ag evidenced by the return receipts. Cancellation, termination, or
failure to renew may not oceur and the policy will remain in full force and effect in the
event that on or before the date of expiration: '

(i) The Department deems the tacility abandoned: or
{11 Conditional _exclusion or inferim status is lost, terminated, or

revoked: or

{iii) Closure is ordered by the Department or a U.S. district court or
other court of competent jurisdic tion; or

{iv) The owner or operator is named_as debtor in a voluntary or
mvoluntary proceeding under Title L1 (Bankruptey), U.S. Code: or

) The premium due is paid.

9, Whenever the current cost estimate increases to an amount
greater than the face amount of the policy, the owner or operator, within 60 days after
the increase, must either cause the face amount to be increased to an amount at least
equal to the current cost estimate and submit _evidence of such increase to the
Department, or_obtain other financial assurance as specified in 335-14-2-.08(4) to
cover the increase. Whenever the current cost estimate decreases, the face arnount
may be reduced to the amount of the current cost estimate following written approval
by the Department,

10. The Department will give written consent to the owner or operator
that he may terminate the insurance policy whe:

(1) An owner or operator substitutes alternate financial assurance as
specified in 335-14-2-.08(4): or




(i1) The _Department releases  the  owner or operator  from  the
requirements ol 335 14-2-.08() in accordance with 335-14-2-.08(4)6).

(e} Financial test and corporate guaraniee,

L. An_owner or operalor may satisfy the requirements of 335-14-2-
08(4)_by_demonstrating that he passes a financial test as specified in 335-14-2-

Q8(4)(e). To pass this test the owner or operator must _meet the criteria of either

paragraph33sS-14-2- 084 (el | .(i] or (i)

{i) The owner or operator must have:
{h Two of Lhe following three ratios: A ratio of total liabilities to net

worth less than 2.0 a ratio of the sum of net income plus depreciation, depletion, and
amortization (o_total liabilitics ereater than 0.1; and a ratio of current assets to
current labilities greater than 1.5: and

(IR Net working capital ancl tangible net worth each at least six times
the sum of the current cost estimates anc the current plugeing and abandonment cost
estimates: and

fHI) Tangible net worth of at least $10 million; and
(IV) Assels located in the United States amounting to_at least 90

percent of fotal assets or at least six times the sum of the current cost estimates and
the current plugging and ahandonment cost estimates,

(ii) The owner or operator must have:

{1} A current rating for his most recent hond issuance of AAA, AA, A,
or BBB as igssued by Standard and Poor’s or Aaa, Aa, A, or Baa as issued by Moody’s:
and

(L) Tangible net worth at least six times the sum of the current cost
estimates and the current plugging and abandonment cost estimales; and

{111} Tangible net worth of at least $10 million; and
(IV) Assets located in the United States amounting to at least 90

percent of total assets or at Jeast six times the sum of the current cost estimates and
the current plugging and abandonment cost estimates,

2, The phrase“current cost estimates” as used in 335-14-2-.08{4)(e) 1,
refers to the cost estimates required to be shown in paragraphs 1-4 of the letter from
the owner’s or operator’s chief financial officer (335-14-2-.08(12)(¢]). The phrase
“current plugeing and abandonment cost estimates” as used in 335-14-2-.08(4)(e)1. of
this section refers to the cost estimates required to be shown in paragraphs 1- 4 of the
letter from the owner’s or operator’s chief financial officer (§ 40 CFR 144.70(0)




3. To_demonstrate that he meets this test, the owner or apeiilor
must submit the [ollowing ilems to the Department:

{1} A letter signed by the owner’s or operator’s chicf financial officer
and worded as specified in 335- 14-2-.08{12]{e): and

(i1) A _copy of the independent certified public accountant’s report on
examination of the owner’s or operator’s linancial statemoents for the lalest completed
(iscal vear: and

(1if) (L the chief financial officer’s letter providing cvidence of financial
assurance includes financial data showing that the owner or aperator satisfies 335-14-
2-.08(dMe) L.{1) that are different from the data in the audited financial statements
referred to in 335- L4-2-.08(4Hel3.(11) or any other audited linancial statement or data
[illed with the SEC. then a special report from the owner’s or operator’s independent
certified public_accountant to the owher or operator is required. The special report
shall be based upon an agreed upon procedures engagement in_accordance with
professional auditing standards and shall describe the procedures perdormed in
comparing the data in the chief financial officer’s letter derived from the independently
audited, yearend financial statements for the latest fiscal vear with the amounts in
such financial statements, the findings of the comparison, and the reasons lor any
differences.

4, The owner or operator may obtain an extension of the time allowed
forsubmission of the documents specified in 335-14-2-.08(4)(c)3. if the fiscal year of
the owner or operator ends during the 90 days prior to the effective date of these
regulations and if the yearend financial statements for that fiscal vear will be audited
by an independent certified public accountant, The extension will end no later than 90
days after the end of the owner’s or operator’s fiscal yvear. To obtain the extension, the
owner’s or operator’s chief financial olficer must send, by the effective date of these
regulations, a_letter to the Department. This letter from the chief financial officer
must:

{i) Request the extension:

(1) . Certify that he has grounds to believe that the owner or operator
meets the criteria of the financial test;

{iii) Specily for _each facility to be covered by the test the FEPA
Identification Number {if any issued), name, address, and current cost estimates to bhe
covered by the tes(:

{iv) Specify the date ending the owner’s or operator’s last complete
fiscal vear before the effective date of these regulations in this subpart:

[v) specify the date, no later than 90 days after the end of such fiscal
year, when he will submit the documents specified in 335-14-2-,08{4)(e)3: and




(vi) Certily that the year-end financial statements of the owner or

aperator_for such fiscal yvear will be audited by _an_ independent certified public

5. After _the initial submission ol _items specified in 335-14-2-
8(4)(e]3, the owner or operator must send updated information to Lthe Department
within 90 days alter the close of each succeeding fiscal year. This information tust
consist of all three items specified 335-14-2-.08(4)(c)3.

f. Il the owner or operator no longer meets the requircments of 335-
14-2-.08(4)(e) L, he must send notice to the Department of intent to establish alternate
financial _assurance as specified in 335-14-2-.08(4), The notice must be sent by
certified mail within 90 days alter the end of the fiscal vear for which the vear-end
financial data show that the owner or operator no longer meets the reguirements. The
owner ot operator must provide the alternate linancial assurance within 120 davs
after the end of such {iscal vear. '

7. ‘The Department may, based on a reasonable belief that the owner
or_operator may no longer meel the requirements of 335-14-2-.08(4) (e} 1, requiire
reports of financial condition at any time from the owner or operator in addition 1o
those specified in 335-14-2-.08{4){)3. I the Department, on the basis of such reports
ot other information, that the owner or operator no longer meets the requirements of
335-14-2-.08(4)(e)l, the owner or operator must provide alternate financial assurance
as specified in 335- 14-2-.08(4) within 30 days alter notification of such a findineg.

g The Department may disallow use of this test on the basis of
qualifications in the opinion expressed by the independent certified public accountant
in his report on examination of the owner’s or operator’s financial statements (see 335-
14-2-.08(4)(e)3(i)). An_adverse opinion or a disclaimer of opinion will be cause for
disallowance. The Department will evaluate other gualifications on an individual basis,
The owner or operator must provide alternate financial assurance as specified in 335-
14-2-.08(4) within 30 days after notification of the disallowance.

9, The owner or operator is no longer required to submit the items
speciffed in 335-14-2- 08(4)(e)3, when:

(i) An owner or operator substitutes alternate financial assurance as
specified in 335-14-2-.08{4}: or

L

{ii) the Department releases the owner or operator [rom the
requirements of 335-14-2-.08(4) in accordance with 335-14-2-.08{4){i).

10. An owner or operator may meet the requirements of 333-14-2-
.08(4) by obtaining a written guarantee, The guarantor must be the direct or higher-
tier parent corporation of the owner or operator, a firm whose parent corporation is
also_the parent corparation of the owner or operator, or a firm with a “substantial
business relationship” with the owner or operator. The guaranior must meet the
requirements for owners or operators in 335-14-2- 08{4)(e) 1. through 8. and must
comply with the terms of the guarantce. The wording of the guarantee must be
identical to the wording specified in 335-14-2-.08{12){e}1. A certified copy_of the




guarantee musl aceompany Lhe items sent o the Department as specilied in 335- 14-
22.08(4(¢]3. _One of these ilems must be the letter from the cuarantor's chief financial
officer, 1f_the guarantor’s parcnt corporation is also the parent corporation of the
owiner or operator, the letter must describe the value received in consideration of the
guarantee. If the guarantor is a firm with a “substantinl business relationship” with
the owner or operator, this  letter must describe this “substantial business
relationship” and the value received in consideration of the suarantee. The ferms of
the suarantee must provide thal:

(1} Following a determination by the Department that the hazardous
sccondary materials at the owner or operator’s facility covered by this guarantee do
not_meet the conditions of the exclusion under 335-14-2-.01{4)}{a)24, the suarantor
will_dispose of any_hazardous secondary material as hazardous waste and close the
facility in accordance with closure requirements found in 335-14-5 or 335-14-6, as
applicable, or cstablish a trust fund as specified in 335-14-2-.08(4)(a) in the name of
the owner or operator in_the amount of the current cost estimate.

{i1} The corporate guarantee will remain in forece unless the guarantor
sends notice of cancellation by certified mail to the owner or operator and to the
Department. Cancellation may not occur, however, during the 120 days beginning on
the date of receipt of the notice of cancellation by both the owner or operator and the
Department, as evidenced by the return receipts.

{iii} I the owner or operator fails to provide alternate financial
assurance as specified in 335-14-2-.08(4) and obtain the written approval of such
alternate assurance from the Department within 90 days after receipt by both the
owner or operator and the Departiment of a notice of cancellation of the corporate
guaranlee from the guarantor, the guarantor will provide such alternate financial
assurance in the name of the owner or operator,

{n Use of multiple financial mechanisms, An owner or operator may
satisly the requirements of 335-14-2-.08(4) by establishing more than one financial
mechanism per facility. These mechanisms are limited to trust funds, surety boncds,
letters of credit, and insurance. The mechanisms must be as specified in 335-14-2-
08(4)(a) through (d), except that it is the combination of mechanisms, rather than the
single mechanism, which must provide financial assurance for an amount at least
equal to the current cost estimate, If an owner or operator uses a trust fund in
combination with a surety bond or a letter of credit, he may use the trust fund as the
standby trust fund for the other mechanisms. A single standby trust fund may bhe
established for two or more mechanisms, The Department mayv use any or all of the
mechanisms to provide for the facility.

{g) Use of a linancial mechanism for multiple facilities. An owner or
operator may_use a financial assurance mechanism specified in 335-14-2-.08(4] to
meet the requirements for more than one facility. Evidence of financial agsurarice
submitted to the Department must include a list showing, for each facility, the EPA
Identification Number (if any issued), name, address, and the amount of funds
assured by the mechanism, The amount of funds available through the mechanism
must _be no less than the sum of funds that would be available if 2 separate
mechanism had been established and maintained for each facility. In directing funds




available throwzh the mechanism for any of the [ucilitics covercd by the mechanism,
the Department may direct only the amount ol funds designated for thal lacility,
unless the owner or operator agrces to the use of additional funds available under the

(h) Removal and Decontamination Plan for Release,

1. An_owner or operator ol a reclameation [eility or an intermediate
facility who wishes to be released from his {inancial assurance oblieations under 335-
14-2-. 01 {4 (a)24.(vi) (V] _must submit a plan_tor removing all hazardous secondary
material residues to the Department at least 180 days prior to the date on which he
expects to cease o operate under the exelusion.,

2, The plan must include, at least:

{i) For_each hazardous secondary materials storage unit subiject to
[inancial assurance reguirements under 335-14-2-.0 1{4)(a)24.(vi){V]), a description of
how all excluded hazardous sccondary materials will be recycled or sent for recycling,
and how all residues, contaminated containment systems (liners, etc), contaminated
soils, subsoils, structures, and equipment will be removed or decontaminated as
necessary to protect human health and the environment, and

(i1) A detailed _description of the steps necessary to remove or
decontaminate all hazardous secondary material residues and contaminated
containment system components, equipment, structures, and soils includine, but not
limited to, procedures for cleaning equipment and removing contaminated soils,
methods for sampling and testing surrounding soils, and criteria for determining the
estent of decontamination necessary to protect human health and the environment;
and

(ii1) A detailed description of any other activities necessary to protect

human health and the environment during this timeframe, including, but not limited
to, leachate collection, run-on and run-off control, cte: and

{iv) A_schedule for conducting the activities described which, at a
minimum, includes the total time required to remove all excluded hazardous
secondary materials for recycling and decontaminate all units subject to financial
assurance underd35-14-2-.01{4)(a)24. (vil{V]} and the time required for intervening
activities which will allow traclking of the progress of decontamination.

3. The Department will provide the owner or operator and the public.
through a newspaper notice, the opportunity to submit written comments on the plan
and request modifications to the plan no later than 30 days from the date of the
notice. He will also, in response to a request or at his discretion, hold a public hearing
whenever such a hearing might clarify one or more issues concerning the plan. The
Department will give public notice of the hearing at least 30 days hefore it occurs.
(Public _notice of the hearing may be given at the same time as notice of the
opportunity for the public to submit written comments, and the two notices may _be
combined.) The Department will approve, modify, or disapprove the plan within 20
days of its receipt, If the Department does not approve the plan, he shall provide the




owner or operalor with a detailed written statement of reasons for the vefusal and the
pwher or operator must modily the plan or submit o new plan_for approval within 30
days_after receiving such written statement, The Department will approve or modily
this plan in writing within 60 days. If the Depariment modifics the plan, this moclificd

plan becomes the approved nlan, The Department must assure that the approved plan
is_consistent with 335-14.-2-.08(41(h). A copy of the modified plan with o detailed
statement of reasons [or the modifications must be mailed to the owner or operator.

4, Within 60 days of completion of the activities described for each
hazardous sccondary materiala management unit, the owner or operator must submit
to_the Department, by registered mail, a certification that all_hazardous sccondary
materials have been removed [rom the unit and the unit has been decontaminated in

accordance with the specifications in the approved plan. The certification must be
signed by the owner or operator and by _a_qualified Professional Engineer,
Pocumentation supporting the Professional Engineer’s certification must be Rurnished
to_the Department, upon request, until he releases the owner or operator from the
financial assurance requirements for 335-14-2-.01{4)(a)24 . (vi) (V).

(i) Release of the owner or gperator from the requirements of 335-14-
2-.08(4), Within 60 days after receiving certifications from the owner or operator and o
qualified Professional Engincer that all hazardous secondary materials have been
removed from the facility or a unit at the facility and the facility or a unit has heen
decontaminated in accordance with rthe approved plan per 335-14-2-.08(4)(h). the
Department will notify the owner or operator in writing that he is no longer required
under 335-14-2-.01(4Ha)24[vi){V]) to maintain financial assurance for that facility or a
unit at the facifity, unless the Department has reason_to believe that all hazardous
secondary materials have not beeri removed from the facility or unit at a facility or that
the facility or unit has not been decontaminated in accordance with the approvecd
plan, The Department shall provide the owner or operator a detailed written statement
of any such reason to believe that all hazardous secondary materials have not been
removed from the unit or that the unit has not been decontaminated in accordance
with the approved plan.

(5) [Reserved].

(6} [Reserved].

(71 [Reserved].

{8) Liability requirements.

fa) Coverage for sudden accidental occurrences.  An owner or

operator of a hazardous secondary material reclamation facility or_an intermediate
facility subject to financial assurance requirements under 335-14-2-.01(4){a)24(vi) (V1)
or a group of such facilities, must demonstrate financial responsibility for bodily injury
and property damage to third parties caused by sudden accidental occurrences arising
from operations_of the facility or group of facilities. The owner or operator must have
and maintain liability coverage for sudden accidental occurrences in the amount of at
least $1 million per occurrence with an_annual aggregate of at least $2 miilion,




exclusive of legal defense costs, This liability coverase may be demonstrated as
specified in 335-14-2-.08(8) ) L, 2, 3, 4. 5, or 6

l. . An _owner or opetator may demonsirate the required  liability
coverage by having liability insurance as specified in 335- 14-2-.08(8)(a).

(i) Fach ingsurance poticy. must be waunended by attachment of the
Hazardous Secondary Material Facility Liability Endorsement, or evidenced by a
Certificate ol Liability Insurance, The wording of the endorsement must be identical to
the wording specified in  335-14-2- 08{12)(h). The wording of the certificate of
ingsurance must be identical to the wording specified in ‘3"5'3 14-2-.08(12)1). The owner
or operator must submit a_signecd duplicate original of the endorsement or the
certificate of insurance to the Department. If requested by a Department, the owner or
operator must provide a signed duplicate original of the insurance policy.

(i1) Fach insurance policy must be issued by an insurer which, at a
minimum, is licensed to transact the business of insurance, or eligible to provide
nsurance as an excess or surplus lines insurer, in one or more States.

2, An _owner_or operator may_imeet the requirements of 335-14-2-
08(8] by passing a financial test or using the guarantee for liability coverage as
specified in 335-14-2-.08(8)(0) and {o).

3. An owner or operator_may meet the requirements of 335-14-2-

08(8) by obtaining a letter of credit for liability coverage as specified in 335-14-2-

08{3](h].

4, An _owner or aperator may meet the requirements of 335-14-2-
08(8] by obtaining a surcty bond for liability coverage as specified in 335-14-2-

08(8)(i).

5, An_owner or operator may rmeet the requirements of 335-14-2-
.08(8) by obtaining a trust fund for liability coverage as specified in 335-14-2-.08(8}(i),

6. An_owner or operator may demonstrate the required liability
coverage through the use of combinations of insurance, financial test, guarantee,
letter of credit, surety bond, and trust fund, except that the owner or operator may not
combine a_financial test covering part of the liability coverage requirement with a
guarantec unless the finaucial statement of the owner or operator is not consolidated
with the financial statement of the guarantor. The amounts of coverage demonstrated
must total at least the minimum amounts required by 335-14-2-.08(8). If the owner or
operator demonstrates the required coverage through the use of a combination of
financial assurances under this 335-14-2-.08(8)(a), the owner or operator shall specify
at least one such assurance as “primary” coverage and shall specify other assurance
as “excess” coverage.

7. An owner or operator shall notify the Department in writing within
30 days whenever:




(i) A_claim _resulls in o reduction in the amount of financinl
assurance lor Hability coverage provided by a {inancial instrument authorized in 335-
Ld-2-.08(81{a L. throuszh o or

(ii) A Certification of Valid Claim for bodily injury or property damages
caused by a sudden or non-sudden accidental occurrence arising from_the operation
of a_hazardous_secondary material reclamation facility or intermeciate facilitv is

entered between the owner or operator and third-party claimant for liability coverage
under 335-14-2- 08(8)(a) L. through 6. or

(iLi} A final court order establishing a judgment for bodily rjury or
property damage caused by _a_sudden or nonsudden accidental OCCLUITENCE arising
from the operation_of a hazardous sccondary material reclamation facility or
intermediate facilily is issued against the owner or operator or an instrument that is
providing financial assurance for liabilily coverage under 335-14-2-.08{8{a) . through
6,

() Goverage for nongsudden accidental occurrences. An owner or
operator of a hazardous secondeary material reclamation facility or intermediate facility
with land-based units, as_ defined in 335-14-1-.02(1), which are used to manage
hazardous secondary meaterials excluded under 335-14-2-.01{4)(a)24. or _a group of
such facilities, must demonstrate financial responsibility for bodily injury and property
datnage to third parties caused by nonsudden accidental occurrences arising [rom
operations of the facility or group of facilities. The owner or operator must have and
maintain Lability coverage for nonsudden accidental occurrences in the amount of at
least $3 million per occurrence with an annual ageregate of at least 36 _million,
exclusive of legal defense costs. An owner or operator who must meet  the
requirements of this section may combine the required peroccurrence coverage levels
for sudden and nonsudden accidental occurrences into a single per-occurrence level,
and combine the required annual aggregate coverage levels for sudden and noensudden
accidental occurrences into a_single annual ageregate level. Owners or operators who
combine coverage levels for sudden and nonsudden accidental OCCUTITENCces must
maintain liability coverage in the amount of at least $4 million per occurrence and $8
million annual aggregate. This liability coverage mav be demonstrated as spectfied in
335-14-2-.08(8)(h11, 2,3, 4,5, or 6;

1. An_owner or operator may demonstrate the required liability
coverage by having liabilily insurance as specified in 335-14-2-.08(8)(b).

(1) Bach insurance policy must beamended by attachment of the
Hazardous Secondary Material Facility Liability Endorsement or gvidenced by a
Certificate of Liability Insurance. The wording of the endorsement must be identical to
the wording specified in 335-14-2- 08(12)(h}). The wording of the certificate of
msurance must be identical to the wording specified in 335-14-2-.08{12}{1). The owner
or operator mmust subrmit a_ signed duplicate original of the endorsement or the
certificate of insurance to the Department. If requested by the Department, the owner
or operator must provide a signed duplicate original of the insurance policy,




(it) Fach insurance nolicy must be issued by an Insurer which, at o
minimum, is licensed to transacl the husiness of insurnnee, oc_eligible o _provide
insurance as an excess or surplus lines insurer, in one or more states,

2, An owner or operalor may meet the requirements of 335-14-2-
08(8) by passing a financial test or using the guarantee for liability coverage as
gpecilied in 335-14-2-.08(12)(0) and {g).

3, An owner or operator may meet the reqguirements of 335-14-2-
08(8) by obtaining a letter of credit for liability coverage as specilicd in 335-14-2-

L08(8)th).

<, An owner or operator may meet the requiremcents of 335-14-2-
08(8)(by _obtaining a_surcty bond_for lability coverage as specilied in 335-14-2-

08(8)(1).

5. An owner or operator may meet the requircements of 335-14-2-
.08(8) by obtaining a trust fund for liability coverage as specified in 335-14-2-.08(8){j).

a. An owner or operator may_ demonstirate the required liability
coverage through the use of combinations of insurance, financial test, guarantee,
letter of credit, surety bond, and trust fund, except that the owner or operator may nof
combine a fAnancial test covering part of the liability coverage reguirement with a
guarantee unless the [inancial statement of the owner or operator is not consolidated
with the financial statement of the guarantor. The amounts of coverage demonstrated
must total at least the minimum ameunts required by 335-14-2-08(8), If the owner ot
operator cdemonstrates the required coverage through the use of a _combination of
financial assurances under 335-14-2-.08{8)(b), the owner or operator shall specify at
least one such assurance as “primary” coverage and shall specify other assurance as
“excess” coverage,

7. An owner or operator shall notify the Department in writing within
30 days whenever:

{0 A claim results in a reduction in the amount of financial
assurance for liability coverage provided by a financial instrument authorized in 335-
14-2-.08(8)(b) 1, through 6.; or

fi1) A Certification of Valid Claim for bodily injury or property damages
caused by a sudden or non-sudden accidental occurrence arising from the operation
of a hazardous secondary material treatment and/or storage facility is entered
bhetween the owner or operator and third-party claimant for liability coverage under
335-14-2-.08(8}{b) 1. through 6.; or

(iii) A final court order establishing a judgment for bodily injury or
property damage caused by a sudden or nonsudden accidental occurrence arising
from the operation of a hazardous secondary material treatment and/or storage
facility is issued against the owner or operator or an instrument that is providing
financial assurance for Hability coverage under 335-14-2-.08({8)(b}1. through 6.




(<) Reqguest for variance. I an owaer or operator can demonslrate to
the satisfuction ol the Department that the levels of linanecial responsibilily required hy
335-14-2-.08(8){a)_or (b} are not consistent with the degree and duration of risk
associated with treatrent and/or storage at the facility or gron p of facilitics, the owner
or operator may_obtain o variance (rom the Department, The request for a variance
must be submitted in writing to the Department. I granted, the varance will take the
form of an_adjusted level of required linbility coverage, such level to be hased on the
Department’s assessment of the degree and duration of risk associated with the
ownership or_operation of the lacility or group of facilities. The Department may
require an owner or operator whe requests a variance to provide such technical and
engineering information as is_decmed nccessary by the Department to determine a
level of [inancial responsibility other than thatrequired by 335-1 4-2-.08(8){a) or (b},

(s} Adjustments by the Department. If the Department determines
that the levels of financial responsibility required by 335- 14-2-.08(8){a) or (b) are not
consistent with the degree and duration of risk associated with treatment and/or
storage at the (acility or_group of [acilitics, the Department may_adjust the level of
financial responsibility_ required under 335-14-2-.08(8)(a) or {b] as may be necessary to
protect human heatth and the cnvirgnment, This adjusted level will be based on the
Department’s assessment of the degree and duration of risk associated with the
ownership or operation of the facility or group of facilities, In addition, if the
Department determines that there is a sipnificant risk to human health and the
environment from nonsudden accidental oecurrences resulting from the operations of
a_facility that is not a surface impoundment, pile, or land treatment facility, he may
require that an owner or operator of the facility comply with 335-14-2-.08(8)(h). An
owner or operator must [urnish to the Department, within a reasonable time, any
information which the Department requests to determine whether cause exists for
such adjustments of level or type of coverage.

(e Petiod of coverage, Within 60 days after receiving certifications
from the owner or operator and a qualified Professional Engineer that all hazardous
secondary materials have been removed from the facility or a unit at the facility and
the facility or a unit has been decontaminated in accordance with the approved plan
per 335-14-2-.08(4)(h), the Department will notify the owner or operator in writing that
he is no longer required under 335:-14-2-.01{4) ()24, (vii{VI) to maintain liability
coverage for that facility or a unit at the facility, unless the DRepartment has reason to
believe that that ail hazardous secondarv materials have not beer removed from the
facility or unit at a facility or_that the facility or unit has not been decontaminated in
accordance with the approved plan.,

in Financial test for Hability coverage,

1. An_owner or operator may satisfy the requirements of 335-14-2-
038(8)by_demonstrating that he passes a financial test as specified in 335-14-2-
08(8)(f). To pass this test the owner or operator must meet the criteria of 335-14-2-
O08(8)D 1.4) or (iil:

{i) The owner or operator must have:




(0 Net working capital and tangible net worth each at least six limes
Lhe amount of liabilily coverage to be demonstrated by this test: and

(11} Tangible net worth of at least $10 million; and

([11) Assels in the United States amounting to either:

[ Al least 90 percent of his total assets: or

. at least six  times the amount of liability coverage to be

demonstrateed by this test.

(i) The owner or operator must have;

{1} A current rating for his most recent bond issuance of AAA, AAL A,
or BBB ay issued by Standard and Poor’s, or Aaa, Aa, A, or Baa as issued hy Moody’s:
and '

[11§] Tangible net worth of at least $10 million: and

(L1} Tangible net worth at least six times the amount of Hability

coverage to be demonstrated by this test: and

(IV) Assets in the United States amounting to either:
I, At least 90 percent of his total assets: or
1, At least six times the amount of [lability coverase to be

demonstrated by this test,

2. The phrase “amount of liability coverage” as used in 335-14-2-
LO8(8)(N 1. refers to the annual aggregate amounts for which coverage is required under
335-14-2-.08(8)(a) and (b) and the annual agerepate amounts for which coverage is
required under 335-14-5-.08(8}{a) and (b) and 335-14-6-.08(8}(a) and (b)),

3. To_demonstrate_that he meets this test, the owner or operator
must submit the following three items to the Depariment:

(i) A letter signed by the owner’s or operator’s chief financial officer
and worded as specified in 335-14-2-.08(12)(f). If an owner or operator is using the
financial test to demonstrate both assurance as specified by 335-14-2-.08{4) (e}, and
liability coverage, he must submit the letter specified in 335-14-2-.08( 123{0) to cover
both forms of financial responsibility; a separate letter as specified in 335-14-2-
08(12)e) is not required,

{ii) A _copy of the independent certified public accountant’s report on
examination of the owner’s or operator’s financial statements for the latest completed
fiscal vear, :




(iii) If the chiel financial officer’s leUer providing evidence of linancinl
assurance includes linancial data showin g that the owner or operalor satisfies 335-14-
2-. 08810 1.(1 that are differcnt from the data_in_the audited financinl stalements
veferred to in 335- L4-2-.08(8){03.{i]] or any other audited {inancial stutement or clatn
filed with the SEC, then a special report_from the owner's or operator’s independent
certified public accountant to the owner or operator is rvequired, The special report
shall be based upon an agreed upon_procedures cngagement in aceordance with
professional auditing standards and shall describe the procedures performed in
comparing the data in the chief linancial of ficer’s letter derived from the independently
audited, yearend financial statements for the latest fiscal vear with the amounts in
such financial statements, the findings of the comparison, and the reasons for any
difference,

4, The owner or operator may obtain a one-time ¢xtension ol the time
allowed for submission of the documents specified in 335-14-2-.08(8)(A3_if the fiscal
year ol the owner or operator ends during the 90 davs prior to the eflective date of
these regulations and if the vear-enc inancial statcments for that fiscal vear will be
audited by an independent certified public_accountant. The extension will end no later
than 90 days after the end of the owner’s or gperator’s fiscal vear, To obtain the
extension, the owner’s or operator’s chief financial officer must send, by the effective
date of these regulations, a letter to_the Department. This letter from the chiefl
financial officer must:

(i) Request the extension:

{i1) Certify that he has erounds to believe that the owner or operator
meets the criteria of the financial test:

(iii) Specity for each facility to be covered by the test the EPA
Identification Number, name, address, the amount of liability coverage and, when
applicable, current closure and post-closure cost estimates to be coveted by the test:

{iv) Specify the date ending the owner’s_or operator’s last complete
fiscal year before the effective date of these regulations:

{v) Specify the date, no later than 90 days alter the end of such fiscal
vear, when he will submit the documents specified in 335-1 4-2-.08(8)(N3: and

{vi} Certily that the vear-end financial statemnents of the owner or
operator for such fiscal vear will be audited by an_independent certified public
accountant,

5. Alter the initial submission of items specified in 335-14-2.
08(8)(3, the owner or operator must send updated information to the within 90 davs
after the close of each succeeding fiscal yvear. This information must consist of all
three items specified in 335-14-2- 08(8)(n3.

0. If the owner or operator no longer meets the requirements of 335-
14-2- 08(8){A 1, he must obtain insurance, a letter of credit, a surety bond, a trust
fund, or a guarantee for the entire amount of required liability coverage as specified in




330-14-2-.08(8). Evidence of liability coverage must be submitted to the Department
within 90 days alter the end ol the fscal year_lor which the vear-end linancial datn
show that the owner or o perator no longer meets the Lest reqguirements,

7. The Department may_ disallow use of this test on_the basis of
qualifications in the opinion_expressed by the independent certified public accountant
in his report on examination of the owner's or operator’s financial statements (see 335-
14-2- 08(8)(1)3.(1), An_adverse opinion or a disclaimer _of opinion will be cause for
disallowance. The Department will evaluate other qualifications on an individual basis.
The owncer or operator must provide evidence of insurance for the entire amount of
required liability coverage as specified in 335-14-2-.08(8) within 30 days after
notification of disallowance.

(gl Guarantee for liability coverage.,

1. Subject to 335-14-2- 08(8)(2)2, an owner or operator may meet the
requirements of 335-14-2-.08(8) by obtaining a written guarantee, hereinafter referred
to_as “guarantee.” The guarantor must be the direct or higher-ticr parent corporation
of the owner or operator, a firm whose parent corporation is alse the parent
corporation of the owner or operator, or a Hrm with _a  “substantial business
relationship” with the owner or operator. The guarantor must meet the requirements
for owners or operators in 335-14-2-.08(8)(f 1. through 6. The wording of the
guarantee must be identical to_the wording specified in 335-14-2-.08{12)(=)2. A
certified_copy of the guarantee must accompany_the items sent to the Department as
specified in 335-14-2-.08(8)(13. One of these items must _be the letter [rom the
guarantor’s chief financial officer. If the guarantor’s parent corporation is also the
parent corporation of the owner or operator, this lefter must describe the value
received in consideration of the guarantee. [f the guarantor is a firm with a
“substantial business relationship” with the owner or _operator, this letter must
describe this “substantial  business relationship” and the value received in
consideration of the puaraniee.

{1) If the owner or operator fails to satisfy a iudgment based on a
determination of liability for bodily injury or property damage to_third parties caused
by sudden or nonsudden accidental occurrences {or both as the case may be), arising
from the operation of facilities covered bv this corporate guarantee, or fails to pay an
amount agreed Lo in settlement of claims arisine from or alleged to arise from such
injury or damage, the guarantor will do so up to the limits of coverage,

(ii) [Reserved].

2, (i) In_the case of corporations incorporated in the United
Stales, a guarantee may be used to satisfy the requirements of 335-14-2-,08(8) only if
the Attorneys General or Insurance Commissioners of:

1N __The State in which the ruarantor is incorporated: and
{H) Fach State in which a facility covered by the guarantee is located

have submitted a written statement to EPA that a guarantee executed as described in




J35-14-2-.08(81 and 335-14-2-.08(12)(¢)2. is_a legally valid and_enforcenble obligation
in that sState,

(ii) ln the case of corporations incorporated outside the United States,
a puarantee may he used to satisiy the requirements of 335-14-2-.08(8) only il:

{0) The non -U.5. _corporation has identified a registered npent for
service of process in each State in which a facility covered by the guarantee is located
and in the State in which 1t. has its principal place of business: and if

(11} The Attorney General or Insurance Comimissioner of cach State in
which_a_facility covered. by the guarantee is located and the State in which the
guarantor _corporation has its principal place ol business, has submitted o written
statement to BPA that a guarantee exccuted as described in 335- 14-2-.08(8] and 335-
14-2-.08(12){z)2. is a legally valid and enforceable obligation in that State,

{h) Letier of credit for Hability coverage,
1. An owner or operator may satisfy the reauirements of 335-14-2-

08(8) by obtaining an irrevocable standby letter of credit that conforms to the
requirements of 335-14-2-.08(8)(h) and submitting a copy of the ltetter of credit to the
Department.

2. The financial_institution issuing the letter of credit must be an
entity that has the authority to issue letters of credit and whose letter of credit
operations are regulated and examined by a Federal or State agency.

3. The wording of the letter of credit must be identical to the wording
specified in 335-14-2-.08(12)().

4, An_gwner or operator who uses a_letter of credit to satisfy the
requirements of 335-14-2-.08(8) may also establish a standby trust fund. Under the
terms of such a letter of credil, all amounts paid pursuant to a draft by the trustee of
the standby trust will be deposited by the issuing institution into the standby trust in
accordance with instructions from the trustee, The trustee of the standby trust fund
must be an entity which has the authority to act as a trustee and whose trust
operations are regulated and examined by a Federal or State agency,

5. The wording of the standby trust fund must be identical to the
wording specified in 335-14-2-.08(12)(m).

(1) Surety bond for liability coverage,
i. An owner or operator may satisfy the requirements of 335-14-2-

08(8) by obtaining a surety bond that conforms to the requirements of 335-14-2-
08(8){i) and submitting a copy of the bond to the Department.

2. The surety company issuing the bond must be among those listed
as acceptable surcties on Federal bonds in the most recent Circular 570 of the U.S
Department of the Treasury.




3. The wording of the surety bond must be identical 1o the wording
speciicd in 339-14-2-.08( L2 (1).

4, A surety bond may be used o satisly the requirements of 335-14d-
2-.08(8) only if the Attorneyvs General or [nsurance Commissioners of;

(i) The State in which the surely is incorporalecd; anc
{i1) cach State in which a [acility covered hy the surcty hond is

located have submitted a written statement to BPA thal a surety bond exccuted as
described in 335-14-2-.08{8) and 335-14-2-.08(12}k) is a leceally valid ancl enforceable
obligation in that State,

(i) Trust fund for Lahility coverage,

1, An _owner or operator may sakisfy the requiremenis of 335-14-2-
08(8) by estahlishing a trust fund that conforms to the requirements of 335-14-2-
0881 and submitting an originally signed duplicate of the trust agreement to the

Department.

2. The trustee must be an entity which has the authority to act as a
trustee and whose rust operations are regulated and examined by a Federal or State
agency.

3. The trust fund for liability coverage must be funded for the full
amount of the liability coverage to be provided by the trust fund before it may be relied
upon to satisly the reguirements of 335-14-2- 08(8}, If at anv time after the trust fund
is created the amount of funds in the trust fund is reduced below the full amount of
the liability coverage to be provided, the owner or operator, by the anniversarv date of
the estahlishment of the Fund, must cither add sufficient funds to the trust fund to
cause ils value to equal the full amount of liability coverage to be provided, or obtain
other financial assurance as specified in 335-14-2-.08(8) to cover the difference. For
purposes of this paragraph, “the full amount of the liability coverage to be provided”
means the amount of coverage for sudden and/or nonsudden occurrences required to
be provided by the owner or operator by 335-14-2-.08(8), less the amount of financial
assurance for liability coverage that is being provided by other financial assurance
mechanisms being used to demonsirate financial assurance by the owner or operator.

4, The wording of the trust fund must be identical to the wording
specified in ADEM Acdmin., Code r. 335-14-2-.08(12)).

(9 Incapacity of owners or operators, guarantors, or financial
{a) An owner or operator must notify the Department by certified mail

of the commencement of a voluntary or wwvoluntary proceeding under Title 11
(Bankruntcy), U.S. Code, naming the owner or operator as debtor, within 10 days after
commencement of the proceeding. A cuarantor of a corporate puarantee as specified in




ADEM Admin, Code r. 335-14-2-.08{4)(e] must make such a notilication if he is named
as debtor, as required under the terms of the corporate suarantee.

(1) An_owner or operator_who fullills the requirements of ADEM
Admin, Code r. 335-14-2-.08(4)_or 335-14-2-.08(8) by obtaining a trust [und, surety
bond, letter ol credit, or_insurance policy will be deemed to be without the required
financial assurance or liability coverage in the event of bankruptey of the rustee or
issuing inslitution, or a suspension or_revocation of the authorily of the trustee
institution o act as trustee or of the institution issuing the surety bond. letter of
credit, or insuwrance policy to issue such instruments, The owner or operator must
establish other financial assurance or liability coverage within 60 cdays after such an

(10) [Reserved].

(1) [Reserved],

{12 Wording of the instruments,

(a) 1. A trust agreement for a trust fund, as specified in ADEM Admin,

Code r. 335-14-2-.08(d)(a)_must be worded as follows, excent that instructions in
brackets are to be replaced with the relevant information and the braclkets deleted:

Trust Agreement

Trust Agreement, the “Apreement.” entered into as of [date| by and between jname of
the owner or operatori, a [name of State]l [insert “corporation,” “partnership,”
“association,” or “proprietorship”], the “Grauntor,” and [name of corporate trusteel,
linsert “incorporated in the State of ? or “a national bank”], the “Trustee.”

Whereas, the Alabama Department of Environmental Management, “the Department,”
an_agency of the State of Alabama, has established certain regulations applicable to
the Grantor, requiring that an owner or operator of a facility reeulated under ADEM
Admin, Code 1, 335-14-5, or 335-14-6, or satisfving the conditions of the exclusion
under ADEM Acdmin, Code r. 335-14-2-,01(4){a)24. shall provide assurance that funds
will be available if needed for care of the [acility under ADEM Admin. Code r. 335-14-
5-.07 or 335-14-6-,07, as applicable ,

Whereas, the Grantor has elected to establish a trust to provide all or part of such
financial assurance for the facilities identified herein,

Whereas, the Grantor, acting through its duly authorized officers, has selected the
Trustee to be the trustee under this agreement, and the Trustee is willing to act as
trustee

Now, Therefore, the Grantor and the Trustee agree as follows:

Section 1. Definitions. As used in this Agreement:




() The term “Grantor” means_Lhe owner or operator who enters into
this Agreement and any successors or assiens of the Grantor,

€

(1) The term “l'rustee” means  the Trustee who enters into this
Agreement and any successor Trustee,

Section 2. Identification of Facilities and Cost Estimates. This Agreement
pertains to the facilitics nnd cost esltimates identlied on attached Schedule A [on
Schedule A, for each faciiity list the EPA Identification Number (if available)l, name,
address, and the current cost cstimates, or portions thereof, for which linancial
assurance is demonstrated by this Agreement].,

Section 3, Establishment of Fund, The Grantor and the Trustee hereby
establish a trust fund, the “Fund,” for the henefit of the Department in the event that
the hazardous secondary materials of the grantor no longer meet the conditions of the
exclusion under ADEM Admin, Code r. 335-14-2-.01{4)(aj24. The Grantor and the
Trustee intend that no third party have access to the Fund except as herein provided.
The Fund is established initially as consisting of the property, which is acceptable to
the Trustee, described in Schedule B attached hereto, Such property and any other
property subsequently transferred to the Trustee ig referred to as the Fund, together
with all earnings and profits thereon, less any payments or distributions made by the
Trustee pursuant to this Agreement. The Fund shall be held by the Trustee, IN
TRUST, as hereinafter provided, The Trustee shall not be responsible nor shall it
undertake anvy responsibility for the amount or adequacy of, nor any duty to collect
from the Grantor, any pavments necessary to discharge any liabilities of the Grantor
established by the Department,

Section 4. Payments from the Fund, The Trustee shall make payments from
the Fund as the Department shall direct, in writing, to provide for the payment of the
costs of the performance of activities required under ADEM Admin, Code r, 335-14-5-
.07 or 335-14-6-.07 for the lacilides covercd by this Apreement. The Trustee shall
reimburse the Grantor or other persons as specified by the Department from the Fuand
for expenditures for such activities in such amounts as the heneficiary shall direct in
writing. In_ addition, the Trustee shall refund to the Grantor such amounts as the
Department specifies in writing, Upon refund, such funds shall no longer constitute
part of the Fund as defined herein.

Section 5. Payments Comprising the Fund. Payments made to the Trustee for
the Fund shall consist of cash or securities acceptable to the Trustee.

Section 6. Trustee Management. The Trustee shall invest and reinvest the
principal and income of the Fund and keep the Fund invested as a single fund,
without distinction between principal and income, in accordance with general
investment policies_and guidelines which the Grantor may communicate in writing to
the Trustee from time fo time, subject, however, to the provisions of this section. In
investing, reinvesting, exchanging, selling, and managing the Fund, the Trustee shall
discharge his duties with respect to the trust fund solely in the interest of the
beneficiary and with the care, skill, prudence, and diligence under the circumstances
then prevailing which persons of prudence, acting in a like capacity and familiar with




such matters, would use in the conduct of an enterprise of o like character and with
like aims; excepl that:

(1) securities or other oblivations of the Grantor, or any other owner
or_operator ol the fagilitics, or any of their alliliates as defined in the Investment
Company Act of 1940, as amended, 15 U,$.C. 80a-2.( al._shall not be acquired or held
unless they are securities or other ohligations of the Federal or a Stale government:

1

{ii) The Trustee is authorized to invest the Fund in time or demancd
deposits of the Trustee, to the extent insured by an _apgency of the Federal or State
governmerit; and

(1ii) The Trustee is authorized to hold cash awaiting investment or
distribution uninvested for a reasonable time and without liability for the payment of
interest thereon,

Section 7. Commingling and Investment. The Trustee is expressly au thorizecl
in its discretion:

(&) To_transfer from time to time any or all of the assets of the Furd
o any common, commingled, or collective trust fund created by the Trustee in which
the Fund is ¢ligible (o participate, subject to all of the provisions thereof, to be
commingled with the assets of other trusts participating therein: and

(h) To purchase shares in any investment company registered under
the Investment Company Act of 1940, 15 U.S.C. 80a~1 et seq., including one which
may he created, managed, underwritten, or to which investment advice ig rendered or
the shares of which are sold by the Trustee, The Trustee may vote such shares in its

Section 8, Ixpress Powers of Trustee, Without in any way limiting the powers
and discretions conferred upon the Trustee by the other provisions of this Agreement
or by law, the Trustee is expressly authorized and empowered:

{a) To_sell, exchange, convey, transfer, or otherwise dispose of any
property held by it, by public or private sale. No person dealing with the Trustee shall
be bound to see to the application of the purchase money or to inquire into the validity
or expediency of any such sale or other disposition:

(h) To _make, execute, acknowledge, and deliver any and  all
documents of transfer and convevance and any and all other instruments that may be
necessary or appropriate to carry out the powers herein grantec:

{c) To register any securities held in the Fund in its own name or in
the name of a nominee and to hold any security in bearer form or in book entry, or to
combine certificates representing such securities with certificates of the same issue
held by the Trustee in other fiduciary_capacities, or to deposit or arrange for the
deposit_of such securities in a qualified central depositary even though, when 50
deposited, such securities may be merged and held in bulk in the name of the
nominee of such depositary with other securities deposited therein by another persor,




or_to deposit or avrange for the deposit of any sceurities issued by the United States
Crovernment, or any agency or instrumentality thereol, with a Federal Reserve banl,
but the books and records of the Trustec shall at all times show that all such
soctritics ore part of the Fund:

(d) To_deposit_any _cash in_the Fund in_interest-bearing accounts
maintained or savings certificates issued by the Trustee, in ils separate corporate
rapagcity, or in any other banking institution affiliated with the Trustee, to the exlent
msured by an agency ol the Federal or State government: ancd

{o) To compromise or otherwise adjust all claims in favor of or against
the Fund.

Section 9, Taxes and Expenses, All taxes of any kind that may be assessed or
levied against or in respect of the Fund and all brokerage commissions incurred by the
Fund shall be paid from the Fund. All other expenses incuwrred by the Trustee in
connection with the administration of this Trust, including fees for legal services
rendered to_the Trustee, the compensation of the Trustee to the extent not paid
directly by the Grantor, and all other proper charges and disbursements of the Trustee
shall be paid from the Fund.

Section 10. _Annual Valuation, The Trustee shall annually, at least 30 days
prior to the anniversary date of establishment of the Fund, furnish to the Grantor and
Lo the Department a statement confirming the value of the Trust, Any securities in the
Fund shall be valued at market value as of no more than 60 days prior to the
anniversary date of establishment of the Fund, The failure of the Grantor to obiect in
writing to the Trustee within 90 days after the statement has been furnished to the

wrantor and the Department shall constitute _a conclusively binding assent hy the
Grantor, barring the Grantor from asserting any claim or liability against the Trustee
with respect to matters disclosed in the statement.

Section 11, Advice of Counsel. The Trustee may from time to tirme consult with
counsel, who mav be counscl to the Grantor, with respect to any question arising as to
the construction of this Agreement or any achion to be taken hereunder. The Trustee
shall be fully protected. to the extent permitted by law, in acting upon the advice of
counsel,

Section 12. Trustee Compensation., The Trustee shall be entitled to reasonable
compensation for its services as agreed upon in writing from time to time with the
Grantor.

Section 13.  Successor Trustee. The Trustee may resign or the Grantor may
replace the Trustee, but such resignation or replacement shall not be efective until
the Grantor has appointed a successor trustee and this successor accepts the
appointment. The successor trustee shall have the same powers and duties as those
conferred upon the Trustee hereunder. Upon the successor trustee’s acceptance of the
appointment, the Trustee shall assign, transfer, and pay over to the successor trusiee
the funds and properties then constituting the Fund. If for anv reason the Grantor
cannot or does not act in the event of the resignation of the Trustee, the Trustee may
apply to a court of compelent jurisdiction for the appointment of a successor trustee




or_for instructions, The suceessor (rustee shall specily the date on which it NSSULITICS
administration of the Lrust in a writing seat (o the Grantor, the Department, and the
present Trustee by certificd mail 1O days before such change becomes effective. Any
expenses ineurered by the Trustee as a result of any of the acts contemplated by this
section shall be paid as provided in Section 9,

Section 14, nstructions to the Trustee, All orders, requests, and instructions
by _the Crrantor to the Trustee shall be in writing, siegned by such pErsons as are
designaled in the altached Exhibit A or such other designees as the Grantor Iy
designate by amendment to Exhibit A, The Trustee shall be fully protected in acting
without inguiry in accordance with the Grantor's orders, requests, and wnstructions,
All orders, requests, and instructions by the Department to the Trustee shall he in
writing, signed by the Department, or his designees, and the Trustee shall act arl
shall be fully protected in_acting in_ accordance with such orders, requests, and
instructions. The Trustee shall have the right to assume, in the abserce ol written
notice to the contrary, that no _event constituting a change or a termination of the
authority of any person Lo act gn behall of the Grantor or the Department hereuncer
has occurred. The Trustee shall have no duty to act in the absence of such orders,
requests, and instructions from the Grantor and/or the Depatment, cxcepl _as
provided for herein,

Section 15, Amendment of Agreement. This Agreement may be amended by an
instrument in_writing_executed by the Grantor, the Trustee, and the appropriate
Department, or by the Trustee and the appropriate Department if the Grantor ceases
to exist,

Section 16, _[rrevocability and Termination. Subiect to the right of the parties
to amend this Agreement as provided in Section 15, this Trust shall be irrevocahle and
shall continue until terminated at the written agreement of the Grantor, the Trustee,
and the Department, or by the Trustee and the Department, if the Grantor ceases to
exist. Upon termination of the Trust, all remaining trust property, less final trust
administration expenses, shall be delivered to the Grantor.,

Section 17, Immunity and Indemnification. The Trustee shall not incur
personal liability of any nature in_connection with any act or omission, made in zood
faith, in the administration of this Trust, or in carrying out any directions by the
Grantor or the Department, issued in _accordance with this Apreement. The Trustee
shall be indemnified and saved harmless by the Grantor or from the Trust Fund, or
both, from and against any personal liability to which the Trustee may be subjected by
reason of any act or conduct in its official capacity, including all expenses reasonably
incurred in its defense in the event the Grantor fails to provide such defense.

section 18,  Choige of Law. This Agreement shall be administered, construed,
and enforced according to the laws of the State of Alabama,

Section 19, Interpretation. As used in this Asreement, words in the singular
include the plural and words in the plural include the singular. The descriptive
headings for cach Section of this Agreement shall not affect the interpretation or the
legal efficacy of this Agreement.




In Witness Whereo!l the parties have caused this Agreement to be executed by Lheir
respective ollicers duly authorized and their corporate seals 1o be herewnto affixed and
attested as of the date first above written: The partics below certify that the wording of
this Agrecement is ldentical to the wording speciticd in ADEM Admin, Code r. 335-14-
2-.08(12(al L. as such regulations were constituted on the date fiest above wrilten,

[Signature of Grantor]

[Tidle]

Attest:

[Title]
[Seall

[Signature of Trustee]

[Title
[Seal]
2. The following is an example of the certification of acknowledgment

which must accompany the trust agreement foi a frust fund as specified in ADEM
Admin. Code r. 335-14-2-.G8(4)(a},

State of

County of

Omn this [date], before me personally came [owner or operator] to me known, who, being
by me dulv sworn, did depose and say that she/he resides at jaddress], that she/he is
ftitle] of [corporation], the corporation described in and which executed the above
instrument: that she/he knows the seal of said corporation; that the seal affixed to
such instrument is such corporate seal; that it was so affixed by order of the Roard of
Directors of said corporabtion, and that she/he signed her/his name thereto by like
order.

[Signature of Notarv Publig]

(b) A surety bond guaranteeing pavment into a trust fund, as
specified in ADEM Admin, Code r, 335-14-2-.08{41({b), must be worded as follows,
except that instructions in brackets are to be replaced with the relevant information
and the brackets deleted:

Fipancial Guarantee Bond




Date bond executec:

Effective date:

Principal:

[legal name and business addresy of owner or operator|

Type of Organization:
linsert “individual,” “oint venture,

ok

partnership,” or “corporation”

State of incorporation:

Surety(ies):
iname(s) and business address{es)]|

EPA [dentification Number, name, address and amount{s) for each facility suaranteed
by this bond.

Total penal sum of bond: $

Surety's bond number:

Know All Persons By These Presents, That we, the Principal and Surety(ies)] ave [irmly
hound to the Alabama Department of Environmental Management in the event that
the hazardous secondary materials at the reclamation or intermediate [acility listed

335-14-2-.01{4}{a}24, in the above penal sum for the payment of which we bind
ourselves, our heirs, executors, administrators, successors, and assiegns jointly and
severally; provided that, where the Suretv(ies) are corporations acting as cosureties,
we, the Sureties, bind ourselves in such sum “ointly and severally” onlv for the
purpeose of allowing a joint action or actions against any or all of us, and for all other
purposes each Surety binds itself, jointly and severally with the Principal, for the
payment of such sum only as is get forth opposite the name of such Surety, but if no
limit of liability is indicated, the lmit of hability shall be the full amount of the penal
sum,

Whereas said  Principal _is  required, under the Alabama Hazardous Wastes
Management and Minimization Act of 1978 [AHWMMA), as amended, to have a permit
or interim status in order to own or operate each facility identified above, or to
meetconditions under ADEM Admin. Code r. 335-14-2-.01(4){a)24, and

Whereas said Principal is required to provide financial assurance as a condition of
permit or interim status or as a condition of an exclusion under ADEM Admin, Code 1,
335-14-2-.01(4)(a)24, and

Whereas gaid Principal shall establish a standby trust fund as is reqguired when a
surety bond is used to provide such financial assurance:




Now, Therelore, the conditions ol the vbligation are such that if the Principal shail
faithfully, belore the heginning of (inal closure ol cach facility idenlified above, fund
the standhby trust fund in the amount(s) identified abave for the facility,

Or, it the Principal shall satisfy all the conditions established for exclusion of
hazardous secondary materials rom coverage as solid waste under ADEM Admin,
Code r, 335-14-2-.0 L{4){al24,

Qr, if the Principal shadl fund the standby trust fund in such amount(s) within 15 days
atter a final order to begin closure is issued by the Departinent or a U.S. district court
or other court of competent jurisdiction,

Qr, if the Principal shall provide alternate financial assurance, as specified in ADEM
Admin. Cocde r, 335-14-2-.08, as applicable, and obtain the Department’'s written
approval of such assurance, within 90 days after the date notice of cancellation is
received by both the Principal and the Department from the Surety(ies), then this
obligation shall be null and void; otherwise it is to remain in full force and effect,

The Surctyfics) shall become liahle on this bond obligation only when the Principal has
failed to fulfill the conditions described above. Upon notification by the Department
that the Principal has failed to perform as guaranteed by this bond, the Suretylies)
shall place funds in the amount guaranteed for the facility(ies) into the standby trust
fund as directed by the Department.

The liability of the Surety(ies) shall not be discharged by any pavment or succession of
payments hereunder, unless and until such pavinent or payments shall amount in the
aggregate to the penal sum of the bond, but in no event shall the obligation of the
Surety(ies) hercunder exceed the amount of said penal sum.,

The Surety(ies) may cancel the botd by sending notice of cancellation by certified mail
to the Principal and to the Department, provided, however. that cancellation shall not
occur during the 120 days beginning on the date of receipt of the notice of cancellation
by hoth the Principal and the Department, as_evidenced by the return receipts.

The Principal may terminate this bond by sending written notice to_the Surety(ies),
provided, however, that no such notice shall become effective until the Suretylies)
receive(s) written authorization for termination of the hond by the Department.

{The following paragraph is an optional rider that may be included but is not required.|

Principal and Surety(ies) hereby agree to adjust the penal sum of the bond vearly so
that it guarantees a new amount, provided that the penal sum does not increase by
more than 20 percent in any one vear, and no decrease in the penal sum takes place
without the written permission of the Department,

In Witness Whereof, the Principai and Surety(ies) have executed this Financial
Guarantee Bond and have affixed their seals on the date set forth above.

The persons whose signatures appear below hereby certify that they are authorized to
execute this surety bond on behalf of the Principal and Surety(ies) and that the




wording of this surcely bond is identical to the wording specified in ADEM Admin. Code
r, 335-14-2-.08( 12 h) as such regulalions were constitutled on Lhe date this honed was

Prineipal
[Bignatureis)]

[Name(s)|

{Title(s)]

[Corporate seal]

Corporats Surety(ies)

[Naune and address]

State of incorporation:

Liability lirnit: 5
[Signature(s}]

[Name(s) and title(s)]

[Corporate seal|

[For every co-surety, provide signature(s], corporate seal, and other information in the
same manner as for Surety above,]

Bond premiun 5

{c) A letter of credit, as specified in ADEM Admin, Code r. 335-14-2-
084 c), musl be worded as_[ollows, except that instructions in braclkets are to be
replaced with the reievant information and the brackets deleted:

Irrevocable Standby Letter of Credit
Director

Alabama Department of Bnvironmental Management

Pear Sir or Madam: We herchy establish our Irrevocable Standby Letter of Credit
No. in your favor, in the event that the hazardous secondary materials at the
covered reclamation or intermediary facility(ies) no longer meet the conditions of the
exclusion under ADEM Admin., Code r. 335-14-2-.01(4){a)24, at the request and for
the account of [owner’s or operator’s name and address] up to the aperegate amount of
[in words] U.S. dollars $ . available upon presentation of

1) your sight draft, bearing reference to this letter of credit
No. L and




(2 vour signed stalement reading as follows: “lI certily that the
amount of the dralt is payable pursuant to regulations issued under authority of the
Alabama Hazardous Wasles Management Act of 1978, as amended,”

This letter of credit is effective as of |date] and shall expire on |date at least 1 vear
later], but such expiration cate shall be automatically extended for a period of [at least
L yvear] on [datel and on each successive expiration date, unless, at least 120 days
hefore the current expiration daie, we notify both vou and [owner’s or operator’s name]
by certilied mail that we have decided not to extend this letter of ¢redit bevond the
current expivation date. [n the event vou arc so notified, any unused portion of the
credit shall be available upon presentation of vour sight dralt for 120 davs alter the
date of receipt by both vou and [ownel’s or operator’s namel, as shown on the signed
refurn receipts,

Whenever this letter of credit is drawn on under and in compliance with the terms of
this creclit, we shall duly honor such draft upon presentation to us, and we shall
deposit the amount of the dralt directly into the standby trust fund of [owner's or
operator’s name| in accordance with vour instructions,

We certify that the wording of this letter of credit is identical to the wording specified
in ADIEM Admin, Code r. 335-14-2-.08(121{c) as such regulations were constituted on
the date shown immediately below.

[Signature(s) and title(s) of official(s} of issuing institution] {Date|

This credit is subject to finsert “the most recent edition of the Uniform Customs arcl
Practice for Documentary Credits, published and copvrighted by the international
Chamber of Commerce,” or “the Uniform Commercial Code”].

i) A certificate of insurance, as specified in ADEM Admin. Code r,
335-14-2-.08(4)(e), must be worded as follows, except that instructions in brackets are
to be replaced with the relevant information and the brackets deleted:

Certificate of Insurance

Name and Address of Insurer (herein called the “Insurer”):

Name and Address of Insured (herein called the “Insured”™:

Facilities Covered: [List for each facility: The EPA Identification Number (if any issued),
name, address, and the amount of insurance for all facilities covered, which must total
the face amount shown below.]

Face Amount:

Policy Number:

Effective Date:




The Insurer hereby certifics thaf it has issued to the Insurec the policy of insurance
identilied above to provide financial assurance so that in uccordance with applicable
repulations all hazardous secondary materials can be removed from the facility or any
unit at the facility and the facility or any unit at the facility can be decontaminated at
the facilities identified above, The Insurer further warrants that such policy conforms
in_all respects with the requircments of ADEM Admin, Code r. 335- 14-2-.08(4}d)_as
applicable and as_such regulations were constituted on the date shown immediately
below. [t is agreed that any provision ol the policy inconsistent with such repulations
is hereby amended to elirninate such inconsistency.

Whenever requested by the Department, the Insurer asrces to furnish to the
Department a duplicate original of the policy listed above, including all endorsements
thereon,

I hereby certify that the wording of this certilicate is identical to the wording specilied
in ADEM Admin, Code r. 335-14-2-.08[12){c]} such repulations were constituted on the
date shown immediately below.

fAuthorized signature for Insurer)

iName of person stgning]

[Title of person signing]

Stenature of witness or notary:
[Date]
(e A letter from the chief (inancial officer, as specified in ADEM

Admin, Code r. 335-14-2- 08(4}{el, must be worded as follows, except that instructions
in brackets are (o be replaced with the relevant information and the brackets deleted:

Letter From Chief Financial Officer

[Address to the Department in which facilities for which financial responsibility is to
be demonstrated through the financial test are locatec],

[ am the chief inancial officer of [name and address of firm]. This letter is in support
of this firm’s use of the financial test to dcmonslmtg financial assurarice, as specified
inn ADEM Admin. Code r. 335-14-2-.08.

{Fill _out the following nine paragraphs resarding facilities and associated cost
estimates. If your firm has no facilities that belong in a particular paragraph, write
“None” in the space indicated. For each facility, include its EPA Identification Number
(if any issued}, name, address, and current cost estimates.]

1. This firm is the owner or operator of the following facilities for
which financial assurance is demonstrated through the financial test specified in
ADEM Admin. Code r. 335-14-2-.08, The current cost estimates covered by the test
are shown for each facility:




2 This_Hrm guarantees, through the suarantee snecificd in ADIEM
Admin, Code r, 335-14-2-08, the following facilitics owned or operated by the
vuaranteed party. The current cost estimales so suaranteed are shown for cach
facility:

The firm identified above is [insert one or more; (1) The direct or higher-tier parent
corporation of the gwner or operator: {(2) owned by the same parent corporation as the
parenl _corporation of the owner or operator, and receiving the [ollowing value in

consideration of this guarantee Lur £3) eneaged in the following substantial
business relationshin with the owner or operator . and receiving  the
following valuc in consideration of this guarantee [. [Attach a written

description ol the business relationship or g copy of the contract establishing such
relationship to this letter],

3. In_States oulside of Alabama, where EPA or some designated
authority is administering the nancial requirements of ADEM Admin. Code r, 335-14-
2-.08, this Arm, as ownel or operator or guarantor, is demonstrating financial
assurance for the lollowing [acilities through the use of a test eguivalent or
substantially equivalent to the financial test specified in ADEM Admin. Code r, 335-
14-2-.08, The current cost estimates covered by such a test are shown for each
facility: .

4. This firm is the owner or operator of the following hazardous
secondary rmaterials managerment facilities for which financial assurance is not
demonstrated either to the state through the financial test or any other financial
assurance mechanism specified in ADEM Admin. Code r. 335-14-2-.08 or equivalent
or substantially equivalent State mechanisms. The current cost estimates not covered
by such financial agsurance are shown for each facility;

[

5, This firm is the owner or operator of the [ollowing UIC facilities for
which financial assurance for plugging and abandonment is required under part 144,
The current closure cost estimates as required by 40 CFR 144.62 are shown for each
facility:

6. : This [irm is the owner or operator of the following facilides for
which financial assurance for closure or post-closure care is demonstrated through
the [inancial test specified in ADEM Admin. Code r. 335-14-5-.08 and 335-14-6-.08,
The current closure and/or postclosure cost estimates covered by the test are shown
for each facility:

7. This firm guarantees, through the guarantee specified in ADEM
Admin. Code r, 335-14-5-.08 and 335-14-6-.08, the closure or post-closure care of the
following facilities owned or operated by the puaranteed party. The current cost
estimales tor the closure or postclosure care so guaranteed are shown for each facility:

. The firm identified above is [insert one or more; (1) The direct or higher-tier
parent corporation of the owner or operator; (2) owned by the same parent corporation
as the parent corporation of the owner or operator, and receiving the following value in
consideration of this guarantee or (3) engaged in the following substantial
business relationship with the owner or operator 11, and receiving the following value




in_consicderation ol this suarantee ._Attach o written description ol the
business relationship or a copy of the contrack establishing such relationship to this

letter.

3. [n_ Btates  where  EPA  is  not  administering  the  financial
tequirements of ADEM Admin, Code r. 335-14-5-.08 and 335-14-6-.08. this firm, ay

owner or operator or guarantor, is demonstrating financial assurance lor the closure
or_postelosure care of the following facilities through the use of a test equivalent or
substantially equivalent (o the linancial lest specified in ADEM Admin. Code r. 335-
14-5-.08 and 335-14-6-.08. The current closure and/or postelosure cost estimates
covered by such a test are shown for each facility:

9, This firm is the owner or operator of the following hazardous waste
management facilities for which financial assurance for closure or, if a disposnl
lacility, post-closure care, is nol demonstrated either to the Departmente through the
linancial test or any other financial assurance mechanism specified in ADEM Adwmin,
Code r. 335-14-5-.08 and 335-14-6-.08 or equivalent or substantially eouivalent State
mechanisms, The current closure and/or nost-closure cost estimates not covered by
such financial assurance are shown [or each facility;

This firm [insert “is required” or “is not required”] to file a Form 10K with the
Securities and Exchange Commission (SEC) for the latest fiscal vear.,

The fiscal year of this firm ends on [month, dayl. The figures for the following items
marked with an asterisk are derived from this firm’s independently auchited, vear-end
financial statements for the latest completed fiscal vear, ended [cate],

[Fill in Alternative [ if the criteria of 335-14-2-.08(4){e)1(i). Fill in Alternative I if the
criteria of 335-14-2-,08(4)(e) 1{ii) are used.]

ALTERNATIVE I

Sum of current cost estimates [total of all cost estimates
L. shown in the nine paragraphs above] $

Total liahilities [if any portion of the cost estimates is
inchuded in total liabilities, vou may deduct the amount of
that portion {rom this line and add that amount to lines 3

2. and 4] 3
3. Tangible net worth s

Net worth

B
(]



3,

e

10.

Current assel

Current liabilitics

Net working capital [line 5 minus line 6]

The sum of net income plus depreciation, depletion, and

Totad asscts in U, S, {requirec only if less than 90% of
firm's asscts are located in the U.5)

Is line 3 at least $10 million?

{5 line 3 at least 6 times line 17

Is line 7 at least & tmes Hne 1?2

Are at least 90% of firm's assets located in the U.S5.2 If
not, complete line 14,

Is line 9 at least 6 times line 17

Tangible net worth [if anv portion of the cost stimates is
included 1 "tetal liabilities” on vour firm's financial
statements, vou may add the amount of that portion to

te

this ling]

(s line 8 divided by line 2 greater than .17

Is line 5 divided by line 6 greatey than 1.57

ALTERNATIVE 11

Sum of current cost estimates [total of all cost estimates

shown in the eight paragraphs above|

Current bond rating of most recent issuance of this firm and

name of rating service

fesr




3. Date of issuance of bond b

4. Date of maturity of bon $

Tangible net worth [if any portion of the cost estimates is
included in "total labilities" on your firm's financial
statements, vou mav add the amount of that portion to Lhis

Tatal assets in U8, (required only if less than 90% of firm's
6.  assety arc located in the U.S. $
7. Isline 5 at least $10 million? Yes No
8. Isline 5 at least 6 times ling 1? Yes No
Are at least 90% of the firm’s assets located in the U.S.? If
9. not, complete line 10, Yes No
10. Isline 6 at least 6 times lineg 17 Yes No

[_hereby certify that the wording of this letter is identical to the wording specified in
ADEM Admin. Code 335-14-2-.08(12){e) as such resulations were constituted on the
date shown immediately below,

[Signature]
[Name]
(Title]
[Date]
(0 A letter from the chief financial officer, as specified in ADTM

Admin. Code r, 335-14-2-,08(8)(1), must be worded as follows, except that instructions
in brackets are to be replaced with the relevant information and the brackets deleted,

Letter From Chief Flnancial Officer

[Address to the Director, Alabama Department of Environmental Management, P.O.
Box 301463, Montgomery, Alabama 36130-1463].




I am the chiel financtal oflicer of Hirm's name and address), This letter is in support of
the use of the linancial iest o _demonstrate financial responsibility  for liahility
coverage under ADEM Admin. Code r. 335-14-2-.08{8)linscrt “and costs assured
ADEM Admin. Code r, 335-14-2-08{4}(¢)” if applicable] as_speaificd in ADEM Admin,
Code r. 335-14-2-.08,

(Fill out the following paragraphs reparding facilities and Hability coverage, If there are
no facilities that belong in a particular paragraph, write “None” in the space indicated,
For each facility, include its EPA Identification Number (if any_issued), name, and

The Frm identified above is the owner or operator of the following facilitics for which
liability coverage for [insert “sudden” or “nonsudden” or “both  sudden and
nonsudden”] accidental occurrences is being demonstrated through the financial test
specified in ARDEM Admin, Code r. 335-14-2- 0O8:;

The firm identified above guarantees, through the guarantee specified in ADEM
Admin. Code r. 335-14-2-.08, liability coverage for linsert “sudden” or “nonsudden” or
“hoth sudden and nonsudden”™ accidental occurrences at the ollowing facilities owned
or operated by the following:

The fArm identified above is finsert one or more; (1} The direct or higher-tier parent
corporation of the owner or operator; (2) owned by the same parent corporation as the
parent corporation of the owner or operator, and receiving the following value in

consideration of this guarantee or (3] _engaged in the following
substantial business relationship with the owner or operator , and
receiving the following value in consideration of this guarantee . tAttach a

written description of the business relationship or a copy of the contract establishing
such relationship to this letter,|

The firm identified above is the owner or operator of the following [acilities [or which
Lability coverage for [insert “sudden” or “nonsudden” or “both sudden and
nonsudden’” accidental gccurrences is being demonstrated through the financial test
specified ADEM Admin, Code r. 335-14-5-.08 and 335-14-6-.08:

The firm identified above guarantees, through the guarantee specified in ADEM
Admin, Code r. 335-14-5-.08 and 335-14-6-.08, Hability coverage for linsert “sudden”
or “nonsudden” or “both sudden and nonsudden’ accidental occurrences at the
following facilities owned or operated by (he following: . The firm identified
above is [insert one or more: (1) The direct or highertier parent corporation of the
owner or operator: (2) owned by the same parent corporation as the parent corporation
of the owner or operator, and receiving the following value in consideration of this

guarantee . or (3 engaged in the following substantial business
relationship with the owner or operator , and receiving the following value
in consideration _of this guarantee . [Attach a written description of the

business relationship or a copy of the contract establishing such relationship to this
letter,

[If vou are using the financial test to demonstrate coverage of both liability and costs
assured under ADEM Admin. Code r. 335-14-2-.08(4)(e)_or closure or post-closure

AT



care cosls under ADEM Admin, Code r. 335-14-5-.08{4),335-14-5- 08(6), 335 1-6-
D6{4) or 339-14-6-08(6), fill in the following nine paragraphs regarding facilities and
associated _cost_estimates, If there are no (acilities that belong in_a particular
paragraph, write “None” in the space incdicated. For cach (acility, include its EPA
identification number (if any issued), name, address, and current cost estimates, |

l, This firm is the owner or operator of the following [acilities for
which financial assurance is demonstraied through the financial lest specilied in
ADEM Admin, Code r, 335-14-2-.08, The current cost estimates covercd by _the test
are shown for each facility:

2, This finn guarantees, through the guarantee specified in ADEM
Admin, Code r. 335-14-2-.08, the following [acilities ownec or_operated by the
guaranteed party, The current cost estimates so suaranteed are shown_for each
[acility: .the firm identilied above is [insett one or more: {1]_The direct or
higher-tier parent corporation of the owner or operator: (2} owned by the same parent
corporation as the parent corporation of the owner or operator, and receiving the
following value in consideration of this suarantee L or (3) engaged in the
tollowing substantial business relationship with the owner or operator .
and receiving the following value in consideration of this guarantee L.
[Attach a written description of the business relationship or a copy_of the contract
establishing such relationship to this letter].

3. In_States outside of Alabama, where the U.S. EPA or some
designated authority is administering the financial requirements, this firm, as owner
or _operator or guarantor, is demonstrating financial assurance for the following
facilitics through the use of a test eguivalent or substantially equivalent to the
financial test specified in ADEM Admin., Code r, 335-14-2-.08. The current cost
estimates covered by such a test are shown for each facility: .

4, This_firm is the owner or operator ol the following hazardous
secondary materials management facilities for which financial assurance is not
dernonstrated to the Department through the financial test or any other financial
assurance mechanism specified in ADEM Admin. Code v, 335-14-2-.08. The current
cost estimates not covered by such financial assurance are shown for each facility:

5, This firm is the owner or operator of the following UIC Facilities for

which financial assurance for plugeing and abandonment is required yunder part 144,
The current closure cost estimates as required by 40 CFR 144.62 are shown for each
Facility:

6, This_firm is the owner or operator of the following facilities for
which financial assurance for closure or post-closure care is demonstrated througsh
the financial test specified in ADEM Admin, Code r. 335-14-5-.08 angd 335-14-6-.08,
The current closure and/or postclosure cost estimates covered by the test are shown
for each facility: .

7. This firm guarantees, through the cuarantee specified in ADEM
Admin, Code r. 335-14-5-.08 and 335-14-6-.08, the closure or post-closure care of the




ollowing facilities owned or_operated by the _guaranteed party. The current cogl
estimates for the closure or postclosure care so guaranieed are shown for each facility:

CThe firm identificd above is [insert one or more: (1) The direct or higher-
tier parent corporation of the owner or operator; (2)_owned by the same narent
corporation as the parent corporation of the owner or_operator, and receiving the
llowing value in consideration of this ruarantee i or (3] engaged in the

following substantial business relationshio with the owner or operalor
and receiving the following value in consideration of this guarantee I

t

[Attach a written description of the business relationship or a copy of the contract
establishing such relationship to this lefier].

g, [n States outside of Alabama, where the U.S. EPA or some
designated authority is administering the [linancial requirements, this firm, as owner
or_operator or guarantor, is demonstrating f{inancial assurance for the closure or
postclosure care of the lollowing facilities through the use ol a_test equivalent or
substantially equivalent to the financial test specified in ADEM Admin, Code r. 335-
14-5-.08 and 335-14-6-,08, The current closure and/or postelosure cost estimates
covered by such a test are shown for each facitity: '

9, This firm is the owner or operator of the following hazardous waste
management faciliies for which financial assurance for closure or, if a disposal
facility, post-closure care, is not demonstrated to the Department through the
financial test or any other financial assurance mechanism specified in ADEM Admin,
Code r. 335-14-5-.08 and 335-14-6-.08 or cquivalent. The current closure and/or
post-closure cost estimates not covered by such financial assurance are shown for
cach facility:

This firm [insert “is required” or “is not required”] to file a Form 10K with the
Securities and Exchange Commission {SEC) for the latest fiscal vear.

The fiscal year of this firm ends on [month, day]._The figures for the following items
marked with an asterisk are derived from this firm’s independently audited, vear-end
financial statements for the latest completed fiscal vear, ended [datel.

Part A. Liability Coverage for Accidental Occurrences

[IFill in Alternative 1 if the criteria specified in 335-14-2-.08(8){) 1.{i) are used. Fill in
Alternative ILif the criteria specified in 335-14-2-.08(8)(0)1.(il) are used.]

ALTERNATIVE I
1. Amount of annual aggregate liahility coverage to be demonstrated B
2.  Current assets 3
3. Current liahilities 4
4.  Net working capital [line 2 minus line 3 &




3 Tangible net worth @
, L less than 90% of asscts are located in the U.S. give total U.S, '
6.  AS8CTE] _ $

7. Isline 5 at least $10 mitlion? Yes _ NG
8. Igline 4 at least 6 times line 1?9 Yes  _ “No_
9, s line 5 atleast 6 times line L7 Yes NG
Are at least 90% of firm's assets focated in the U.S.2 I not., .
10. complete lineg IT] Y¢S No
11, Isline 6 at least 6 times ling 12 Yes™ "No
ALTERNATIVE I
1. Amount of annual aggregate liability coverage to be demonstrated $
Current bond rating of most recent issuance of this firm and
2. nafe ol rating service $
3. Date of issuance of bond
4.  Date of maturity of bond
9. Tangible net worth ;
Total assets in U.S. (required only if less than 90% of firm's assets
6. are located in [(AE U.5.) s
7. Isline 5 at least $10 million? Y&s No
8. Isline 5 at least 6 times line 1? €s "No
Are at least 90% of the firm’s assets located in the U.S.7 If not,
9, compléete né [0, Yes NG
10, Isline 6 at least 6 times line 17 YES No

[Fill m part B if you are using the financial test to demonstrate assurance of hoth

liability coverage and costs assured under 335-14-2-.08(4)(e}) or closure or post-

closure carecosts under ADEM Admin. Code r. 335-14-5-.08(4), 335-14-5-.08(6), 335-

14-6-,08(4) or 335-14-6-.08(6).]




Part B. Facility Care and Liability Coverage

[Fill in Alternative [ i the criteria of 339- 14-2-.08(4){e) L.{i) and 335-14-2-.08(8A 1.{i)

are used, Fill in Alternative I if the criteria of 335-14-2-.08(4}{e) L.(ii) and 335-14-2-
08810 1. (1) are used,|

—
i

ALTERNATIVE X

Slu 111 (if current cost estimates [total of all cost estimates listed
apove

Amount of annual aggregate liability coverage to be demonstrated

Sum of line 1 and 2

Total liabilities (if any portion of vour estimates is included in
youlr tofal abiitics, vou midy deduct That portion from this life
and add that aifoiint to lines 5 and 6)

Tangible net worth

Net worth

Current assets

Current liabilities

Net working capital [line 7 minus line 8|

The sum of net income plus depreciation, depletion, and
amortuzation

Total assets in the U.3, (required only if less than 90% of firm’s

1
T

o

¥ o

e
=

I

=&

assels dre [ocafed 10 The TS

Is line 5 at least $10 million?

Is line 5 at least 6 times line 37

Is line 9 at least 6 times line 37

Are at least 90% of firms assets located in the U.S.? If net,
complete line 16,

Is line 11 at least 6 times line 3?2

Is line 4 divided by line 6 less than 2.07

Is line 10 divided by line 4 greater than 0.17

Is line 7 divided by line 8 greater than 1.5

o




ha

|

o

|~

oo

ALTERNATIVE 11

Sum of current cost estimates [total of all cost estimates listed
above|

Amount of annual ageregate liability coverage to be demonstrated

Sum of lines | and 2

Current bond rating of most recent issuance and name of rating
service

Date of issuance bond

Date of maturity bongl

Tangible net worth (if any portion ol the cost estimates is
included in “total habilities” on your financial statements you
may acdd that portion to this line)

Total assets in the U.S, (required only if leas than 90% of firm’s
assets are located in the U.S.)

Is ne 7 at least $10 million?

Is line 7 at least © times line 37

Are at least 90% of the firm’s assets located in the U,3,?2 If not,

complete line 12,

1g line 8 at least 6 times line 37




[ herehy certify that the wording of this lecter is identical to the wording specified
in ADEM Admin. Code 335-14-2- 08(12(0) a8 such rules were constituted on
the dale shown bnmediately below,

[Signature]
iName])
(Title]
[Date]
(2} 1) A corporate guarantee, as specified in 335-14-2-.08{4){e), must be

worded as follows, except that instructions in brackets are to be replaced with the
relevant information and the brackets deleted:

Corporate Guarantee for Facility Care

Cuarantee made this [date] by [name of guaranteeing entity], a business corporation
arganized under the laws of the State of [insert name of State]l, herein referred to as
guarantor. This guarantee is made on behalf of the [owner or operator| of [business
address|, which is tone of the fotlowing: “our subsidiary™ “a subsidiary of [name and
address of common parent corporation}, of which guarantor is a subsidiary™ or “an
entity with which guarantor has a substantial business relationship, as defined in
ADEM Admin. Code r. 335-14-5-.08i2)(h) and 335-14-6-.08(2)h}” to the Alabama
Department of Environmental Management.

Recitals

1. Guarantor meets or exceeds the financial test criteria and agrees
to comply with the reporting requirements for suarantors as specified in ADEM Admin,
Code r, 335-14-2-.08(4}[e).

2. [Qwner or operator] owns or operates the {ollowing facility(ies)
covered by this guarantce: [List for each facility: EPA Identification Number (if any
issued), name, and address],

3, “Closure plans” as used below refer to the plans maintaired as
reguired by ADEM Admin, Code r. 335-14-2-.08 for the care of facilities as identified
above,

4, For vaiue_received from [owner or operator], suarantor guarantees
that in the event of a determination by the Department that the hazardous secondary
materials at the owner or operator’s facility covered by this suarantee do not meet the
conditions of the exclusion under ADEM Admin, Code r, 335-14-2-.01({4)(a)24, the
guarantor will dispose of any hazardous secondary material as hazardous waste, and
close the facility in accordance with closure requirements found in ADEM Admin.




Code 1.335-14-3 or 335-14-6, as applicable, or establish o (rust fumd as specilicd in
ADEM Admin, Code t.335-14-2-.08(4){a) in_Lhe name of the owner or operator in Lhe
amount of the current cost estimate,

5, Guarantor agrees that if, at the end of any liscal year bhefore
termination of this guarantee, the guarantor fails to meet the financial test criteria,
guarantor shall send within 90 days, by certified mail, notice to the Department and to
fewner_or operator| that he intends to provide alternate [inancial assurance  as
specilied in ADEM Admin, Code r. 335-14-2-.08, as applicable, in the name of [owner
or_operator], Within 120 days alter the end of such fiseal year, the puarantor shall
establish such financial assurance unless lowner or operator] has done so.

6, The guarantor agrees to notify the Departiment by certified mail, of
a voluntary or involuntary proceeding under Title 11 (Bankruptey), U.S. Code, namineg
guarantor as debtor, within 10 days alter commencement of the proceeding,

7. Cuarantor agrees thal within 30 days alter being notified hy the
Department of a determination that guarantor no loneger meels the financial test
criteria _or that be is disallowed from continuing as a suarantor, he shall establish
alternate financial agsurance as specified in of ADEM Admin. Code r. 335-14-5, 335-
14-6, or 335-14-2-.08, as applicable, in the name of [owner or operator] unless [owner
or operator| has done so,

8. Guarantor agrees to  remain  bound under this guarantee
notwithstanding any or all of the following: amendment or modification of the closure
plan, the extension or reduction of the time of performance, or any other modification
or alteration of an obligation of the owner or operator pursuant to ADEM Admin, Code
r, 335-14-5, 335-14-6, or 335-14-2-.08,

9. Guarantor agrees to remain bound under this puaraniee lor as
long as [owner or operator| must comply with the applicable financial assurance
requirements of ADEM Admin, Code r, 335-14-5 and 335-14-6 or the financial
assurance condition of ADEM Admin. Code r. 335-14-2-.01{4Ha)24.(vi)(V]) for the
above-listed facilities, except as provided in paragraph 10 of this agreement,

10. {insert the following language if the guarantor is fa) a direct or
higher-tier corporate parent, or (b) a firm whose parent corporation is also the parent
corporation of the owner or oneratorl:

Juarantor may terminate this guarantee by sending notice by certified mail to the
Department and to [owner or operatorl, provided that this guarantee may not he
terminated unless and until [the owner or operator] obtains, and the Department
approves, alternate coverage complying with ADEM Admin. Code £.335-14-2-.08{4).

[Insert the following language if the puarantor is a firm qualifying as a guarantor due
Lo its “substantial business relationship” with the owner or operator]

Guarantor may terminate this guarantce 120 days following the receipt of notification,
through certified mail, by the Department and by [the owner or operator].




i1, CGuarantor agrees that il [owner or _operator] ils to provide
allernate financial agsurance as specified in ADEM Admin. Code r. g35-14-5, 335-14-
6. 0r 335-14-2-.08, as applicable, and obtain written approval of such assu rance [rom
the Department swithin 90 days_after 0 notice of cancellation by _the guarantor is
received by the Department from guarantor, guarantor shall provide such alternute
linancial assurance in the name of [owner or operator|,

12. Guarantor expressly waives notice of acceptance of this guarantee
by the Department or by [owner or operator]. Guarantor also expressly waives notice of
amendments or modifications of the closure plan and of amendments or modi lications
of the applicable requirements of ADEM Admin. Code r. 335-14-5, 335-14-6, or 335-
F4-2-.08.

[Lhereby certily that the wording of this puarantee is identical to the wording specified
in ADEM Admin, Code r. 335-14-2-.08(12)(g}]l. as such regulations were constituted
on the date first above writtern,

Effective date:

[Name of guarantor)

[Authorized signature for guarantor]

[Name of person signing]

[Title of person siening|

Signature of witness or notary:

(2} A _guarantee, as specified in ADEM Admin. Code r. 335-14-2-
08(8)(g)._must be worded as follows, except that instructions in brackets are to be
replaced with the relevant information and the brackets deleted:

Guarantee for Liability Coverape

Guarantee made this [date] by [name of guaranteeing entity], a business corporation
organized under the laws of [if incorporated within the United States insert “the State
of -7 and insert name of State; if incorporated outside the United States
ingert the name of the country in which incorporated, the principal place of business
within the United States, and the name and address of the registered agent in the
State of the principal place of business|, herein referred to as guarantor, This
guarantee is made on behalf of [owner or operator] of [business address], which is one
of the following: “our subsidiary;” “a subsidiary of [name and address of common
parent corporation], of which guarantor is_a subsidiary:” or “an entity with which
guarantor has a substantial business relationship, as defined in ADEM Admin. Code r,
335-14-1-.02", to any and all third parties who have sustained or may sustain bodily
injury or properly damage caused by [sudden and/or nonsudden] accidental
occurrences arising from operation of the facility(ies) covered by this guararntee,




1. Guarantor meets or exceeds the financial test criteria anc agrecs
to comply with the reporting requirements for puaraators as specilied in ADEM Admin,
Code r. 335-14-2-.08(8)(g),

2. [Owner _or_operator] owns or operates the following facility(ics)
covered by this guarantee; [List for each facility: EPA identification number (if any
issued), name, and address; and if guarantor is incorporated outside the Uniled Stales
list_the name and address of the guarantor’s registered agent in each State ] This
corporate guarantec satisfies RCRA third-party liability requirements for [insert
“sudden” or “nonsudden” or “both sudden and nonsudden™ accidental occurrences in
above-named owner or operator facilities for coverage in the amount of [insert dollar
amount| for each ocgurrence and [insert dollar amount] annual aggregate,

3. For value received from [owner or operator], suarantor gltarantees
to_any and all third parties who have sustained or may sustain bodily injury or
propecty damage causcd by [sudden and/or nonsudden| accidental occurrences
arising from operations of the facilitv(ies) covered by this guarantee that in the event
that fowner or operator] fails to satisfy a judgment or award based on a determination
of liability for bodily injury or property damage to third parties caused by Isudden
and/or nonsudden| accidental occurrences, arising from the operation of the above-
named facilities, or fails to pay an amount agreed to in settlement of a claim arising
from or alleged to arisc {rom such injury or damage, the guarantor will satisfy such
judgment(s), award(s) or settlement agreement(s] up to the limits of coverape identifiecd
ahove,

4, Such obligation does not apply to anv of the following:
{a) Bodily injury _or property damage for which linsert owner or

operator] is obligated to pay damages by reason of the assumption of liability in a
contract or agreement. This exclusion does not apply to liability for damages that
[insert owner or operator] would be obligated to pay in the absence of the contract or
agreement,

{s}] Anv obligation of [insert owner or operator] under a worlkers’
compensation, disability benefits, or unemployment compensation law or any similar
law,

(€) Bodily injury to:

{1} An employee of [insert owner or operator] arising from, and in the
course of, employment by [insert owner or operator]: or

(2) The spouse, child, parent, brother, or sister of that emplovee as a
consequetice of, or arising from, and in the course of employment by [insert owner or
operator]. This exclusion applies:

{A) Whether [insert owner or operator] may be liable as an employer
or in any other capacity; and




(B3} To any obligation Lo share damages with or repay _another person
who must pay_damages beecause of Lhe injury to persons identificd 1 paragraphs (1)

and [(2).

{d) PBodily injury _or property _damage arising out of the ownership,
maintenance, use, ol entrustment to others of any aireralt, motor vehicle or
watercralt,

{c) Property damage to:

(1) Any property owned, rented, or occupicd bv linsert owner or
aperator|;

{2) Premiscs that are sold, given away or abandoned by [insert owner

ar aperator] if the property damage arises out of any part of those premises;

(3) Property loaned to [insert owner or oncerator|;
(1) Personal property 111 the care, custody or control of [insert owner

or operator];

(5] That particular part of real property on which [insert owner or
operator] or any coniractors or subcontractors working directly or indirectly on behalf

of [insert owner or pperator] are performing operations, if the property damage arises
out of these operations,

-

3. Guarantor agrees that if, at the end of anv liscal year before
termination of this guarantee, the puarantor fails to meet the financial test crileria,
guarantor shall send within 90 days, by certified mail, notice to the Department and to
[owner or operator] that he intends to provide alternate liability coverage as apecified
in ADEM Admin. Code r. 335-14-2-.08(8), as applicable, in the name of [owner or
aperator]. Within 120 days after the end of such fiscal vear, the suarantor shall
establish such liahility coverage unless [owner or operator] has done so.

6. The guarantor agrees to notify the Department by certified mail of
a voluntary or involuntary proceeding under title 11 (Bankruptcy), U.8, Code, naming
suarantor as debtor, within 10 days afler commencement of the proceeding,
Guarantor agrees that within 30 days alter being notified by the Department of a
determination_thatl guarantor no longer meets the financial test criteria or that he is
disallowed from continuing as a guarantor, he shall establish alternate lability
coverage as specilied in ADEM Admin. Code 1. 335-14-2-.08(8) inn the name of [owner
or operator]l, unless [owner or operator| has done so,

7. Guarantor reserves the right to modify this agreement to take into
account amendment or modification of the liability requirements set_ by ADEM Admin.
Code r. 335-14-2-.08(8), provided that such modification shall hecome effective only if

the Department does not disapprove the modification within 30 davs of receipt of
notification of the modification.




g, Guarantor agrees o remain bound under (his guarantee [or so
long as [owner or operator] must comply with the applicable requirements of ADEM
Admin, Code v, 335-14-2-.08(8) for the above-listed facilitylies), cxcept as provided in
paragraph 10 of this agreement,

Q, [Insert the following language if the suarantor is {(a) a direct or
higher-tier corporate pavent, or (b) a firm whose parent corporation is also the pagert
corporation of the owner or operator]:

10, Guarantor may terminate this guarantee by sending notice by
certified _mail to the Department and to [owner or operatorl. provided that this
guarantee may_not be terminated unless and until [the owner or operator] obtains,
and _the Department approves, alternate liability coverage complying with 335-14-2.-

08(8).

[insert the following language if the guarantor is a firm qualilying as a guarantor due
to its “substantial business relationship” with the owner or operatorl;

Guarantor may terminate this guarantee 120 days following receipt of notification,
through certified mail, by the Department and by [the owner or operator].

L1, Guarantor hereby expressly waives notice of acceptance of this
guarantee by any party.

13, Guarantor agrees that this guarantee is in addition to and does
not_affect any other responsibility or liability of the euarantor with respect to the
covered facilitics,

13. The CGuarantor shall satisfy a_third party liability claim only on
receipt of one of the following documents:

{a) Certification from the Principal and the third-party claimant{s)
that_the liability claim_should be paid. The certification must be worded as follows,
except that instructions in brackets are to be replaced with the relevant information
and the brackets deleted:

Certification of Valid Claim

The undersigned, as parties [insert Principal] and [ingert name and address of third-
party claimant(s}], hereby certify that the claim of bodily injury and/or property
damage caused by a [sudden or nonsudden] accidental occurrence arising from
operating [Principal’s] facility should be paid in the amount of $ .

[Signatures]

Principal

(Notary) Date

[Signatures]




Claimanl(s)

[Notary) Date

{h) A valid final court order establishing a judegment against the
Principal for bodily injury or property damage caused by sudden or nonsudden
accidental occurrences arising (rom the operation of the Principal’s facility or group of
facilities,

14, (n_the cvent of combination of this suarantee with another
mechanism to meet liability requirements, this puarantee will be considered [insert
“primary” or “excess’| coverage,

L hereby certify that the wording of the guarantee is identical to the wording specified
in ADEM Admin, Code r. 335-14-2-.08{12)(2)2 as such regulations were constituted on
the date shown immediately below.

Effective date:

[Name of guarantor]

[Authorized signature for guarantor)

[Name of person signing]

[Title of person signirw|

Signature of witness or notary:

(h) A hazardous waste facility liability endorsement as required by
ADEM Admin. Code r. 335-14-2-.08(8) must be worded as follows, except that
instructions in brackets are to be replaced with the relevant information and the
brackets deleted:

Hazardous Secondary Material Reclamation /Intermediate Facility Liability
Endorsement

1, This endorsement certifies that the policy to  which the
endorsement is attached provides liability insurance covering bodily injury and
property damage in connection with the insured’s obligation to demonstrate financial
responsibility under ADEM Admin. Code r. 335-14-2-.08(8). The coverage applies at
[List EPA Identification Number (if any issued), name, and address for each facility| for
linsert “sudden accidental occurrences,” “nonsudden accidental oceurrences,” or
“sudden and nonsudden accidental occurrences™ if coverage is {or multiple facilities

and the coverage is different for different facilities, indicate which facilities are insured
for sudden accidental occurrences, which are insured for nonstidden accidental
occurrences, and which are insured for both]. The limits of liability are lingsert the
dollar amount_of the “each occurrence” and “annual aggregate” limits of the Insurer’s
Liahility], exclusive of legal defense costs.




2, The insurance allorded with respect to such QCCUrrences  is
subject to all of the terms and conditions of the policy:_provided, however, that any
provisions of the policy inconsistent with subscetions (a) through (¢} of this Paragraph
2 are hereby amended to conform with subsections (a) through (¢):

{1 Bankruptey or insolvency of the insured shall not relieve (he
nsurer ol its obligations under the policy to which this endorsement is altached,

(b The Insuarer is liable for the payvment of amounts within any
deductible applicable to the policy, with a right of reimbursement by the insured for
any such payment made by the Insurer, This provision does not apply with respect to
that amount_of any deductible for which coverage is demonstrated as specified in
ADEM Admin, Code r. 335-14-2- 08(8)(1,

(c) Whenever requested by _the Department. the Insurer agrees o
furnish to the Department asigned duplicate original of the policy and  all
endorsements,

{cl) Cancellation of this endorsement, whether by the Insurer, the
insured, a parent corporation providing insurance coverage for its sy bsidiary, or by a
firm having an insurable interest in and obtaining liability insurance on behalf of the
owner or operator of the facility, will be effective only upon written notice and only
after the expiration of 60 days after_a copy of such written notice is received by the
Department.

(e) Any other termination of this endorsement will be effective only
upon written notice and only after the expiration of thirty (30) days after a copy of
such written notice is received by the Department.

Attached to and forming part of policy No. issued by [name of Insurer], herein
called the Insurer, of [address of Insurer] to [name of insured] of [address] this
day of 19 . The effective date of said policy is day of

, 19

I _hereby certily that the wording of this endorsement is identical to the wording
specified in ADEM Admin. Code r, 335-14-2-.08(12)(h) as such regulation was
constituted on the date first above written, and that the Insurer is licensed to transact
the business of ingurance, or eligible to provide msurance as an excess or surplus
lines insurer, in onc or more States,

[Signature of Authorized Representative of Insurer|

[Type name]

[Title], Authorized Representative of [name of Insurer]

[Address of Representative]




(1} A _certificate of liahility insurance as reqguired in ADEM Admin.
Code . 335-14-2- 08(8) (must be worded_as [ollows, cxcept that the instructions in
brackets are to be replaced with the relevant information anc the brackets deleted:

Hazardous Secondary Material Reclamation/ Intermediate Facility Certificate of
Liability Insurance

I, IName_of Insurer], (the “lnsurer”), of [address of Insurer] herehy
certifies that it hasg issued liability insurance covering hodily injury _and property
damage to name of insured], {the “mngsured”), of [address of insured] in connecction
with the ingsured's obligation to demonstrate financial responsibility under ADEM
Admin, Code r. 335-14-5, 335-14-6, and the financial assurance condition of AREM
Admin., Code r. 335-14-2-.01{4Hia)24.(vi}(V]]. The coverage applies at llist EPA
[dentification Number (if any issued), name, and address for each facility] for |insert
“sudden_ accidental occurrences,” ‘nonsudden accidental occurrences,” or “sudden
and nonsudden accidental occurrences”, if coverage is for multiple facilities ancl the
coverage_is different for different facilities, indicate which [(acilities are insured for
sudden  accidental occurrences, which are insured for nonsudden accidental
occurrences, and which are insured for both]. The limits of liability are [insert the
dollar amount of the “each occurrence” and “annual agerepate” limits of the Insurer’s
liability], exclusive of legal defense costs. The coverage is provided under policy
number, issued on [date]. The effective date of said policy is [datel.

N

2, The Insurer further certifies the following with respect to the
insurance described in Paragraph 1:

(a) Bankruptey or insolvency of the insured shall not relieve the
Insurer of its obligations under the policy,

(b} The Insurer is liabie for the payment of amounts within any
deductible applicable to the policy, with a right of reimbursement by the insured for
any such payment made by the Insurer. This provision deoes not apply with respect to
that amount of any deductible for which coverage is demonstrated as specilied in
ADEM Admin. Code r. 335-14-2-.08(8).

(c) Whenever requested by the Department, the Insurer agrees to
furnish _to_the Department a signed duplicate original of the policy and all
endorsements.

{5} Cancellation of the insurance, whether by the insurer, the
insured, a parent corporation providing insurance coverage for its subsidiary, or by a
firm having an insurable interest in and obtaining hability insurance on behalf of the
owner or operator of the hazardous waste management facility, will be effective only
upon_written notice and_only after the expiration of 60 days after a copy of such
written notice is received by the Department.

(e) Any other termination of the insurance will be effective only upon
written notice and only after the expiration of thirty (30) days after a copy of such
written notice is received by the Department.




I hereby certify that the wording of this instrament is identical to the wording specified
in ADRDTEM Admin. Code r. 335-14-2-.08(12)(i) as such repulation was constituted on the
date first above written, and that the insurer is licensed to transuct the business of
insurance, or cligible to provide insurance as an excess or surplus lines insurcr, in
one or more States,

[Signature of authorized representative of [naurer]

[Type namel|

[Titled, Authorized Representative of [name of Insurer|

[Address of Representalive]

i A letter of credit, as specified in ADEM Admin, Code r. 335-}14-2-
08(8)(h), must be worded as follows, excepl that instructions i brackets are to be
replaced with the relevant inforrnation and the brackets deleted:

Irrevocable Standby Letter of Credit

Name and Address of [ssuing Institution

Regional Administrator{s)

Region(s)

U.S, Environmental Protection Agency

Dear Sir or Madam: We hereby establish our Irrevocable Standby Letter of Credit No.

————— in_the faver of ["any and all third-party linbility claimants” or insert
name of trustee of the standby trust fund], at the request and for the account of
lowner or operator’s name and address] for third-party liability awards or settlements
up to lin words] U.S. dollars $  ——-. per gccurrence and the annual agoresate
amount of [in words] U.S, dollars $ —, for sudden accidental occurrences
and/or for third-party liability awards or settlements up to the amount of [in words]
US. dollars § - per occurrence, and the annual aggregate amount of [in
words] U.S. dollags $ ———es for nongsudden accidental occurrences available upon
presentation of a sight draft bearing reference to this letter of credit No. e
and [insert the following language if the letter of credit is being used without a standhby
trust fund: {1} a signed certificate reading ag follows:

Certificate of Valid Claim

The undersigned, as parties [insert principal] and [insert name and address of third
party claimant{s}], hereby certify that the claim of bodily injury and/or property
damage caused by a [sudden or nonsudden] accidental occurrence arising from
operations of [principal’s| facility should be paid in_the amount of $] 1. We hereby
certify that the claim does not apply to any of the following:




iy LBocily injury _or property_damage for which [inserl principal] is
obligated (o _pay_damages by reason ol the assumption of liability in a contract or
agreement, This exclusion does not apply to Hability for damages ihat jinscrt principadl
would be obligated to pay in the nhsence of the contract or agreement,

(13) Any obligalion of {ingerl principal] under a workers’ compensation,
chisability benefits, or unemployment compensation law or any similar law,

{c) Badily injury to:

(1) An_cmplovee of lingert principal]l arising from, and in the course
of, cmployment by [insert principall: or

{2) The_spouse, child, parent, brother or sister of that emplovee as a
consequence of, or arising from, and in the course of employment by [insert principall.

This exclusion applies:

{A) Whether [insert principal] may be liable as an emplover or in 1LY
other capacity; and

(B) To_any obligation to share damages with or repay another person
who_must pay damages because of the injury to persons identified in paragraphs (1}

and (2).

(<) Bodily injury or property damage arising out of the ownershin,
maintenance, use, ot _entrustment to others of anv aircraft, motor vehicle or
watercraft,

{e) Property dameage to!
(1) Any property owned, rented, or occupied by [insert principall:
(2) Premigses that are sold, given away or abandoned by [insert

principal] if the property damage arises out of any part of those premises:

(3} Property loaned to [insert principall:

(4) Personal property in the care, custody or control of [insert

principal];

{5) That particular part of real property on which [insert principal] or
any contractors or subcontractors working directly or indirectly on behalf of [insert
principal] are performing operations, if the property damage arises out of these
operations.

[Signatures]

Grantor




[Signatures|

Claimant{s)

or (2) a valid inal court order establishing a judement ngainst the Cirantor for hodily
injury or property damage caused by sudden or nonsucden accidental occurrences
arising from the operation of the Grantor’s facility or group of facilities. |

This letter of credit is effcctive as of [date] and shall expire on [date at least one vear
tater), but such expiration date shall be automatically extended for a period of [at least
one vear| on [date and on each successive expiration date, unless, at least 120 days
hefore the current expiration date, we notily  you, the Alabama Departraent of
Environmental Management, and fowner’s or operator’s namel] by certified mail that
we have decided not to extend this letter of credit beyond the current expiration date.

Whenever this letter of credit is drawn on under and in compliance with the terms of
this credit, we shall duly honor such dralt upon presentation to us,

[Insert the following language if a standby trust fund is not being used: “In the event
that this letter of credit is used in combination with another mechanism for liahility
coverage, this letter of credit shall be considered [insert “primary” or “excess”
coveragel,”

We certify that the wording of this letter of credit is identical to the wording specilied
in ADEM Admin. Code r, 335-14-2-.08{12)6) as such regulations were constituted on
the date shown immediately below.

[Signature(s) and title(s) of official(s) of issuing institution|
[Date].
This credit is gsubject to [insert “the most recent edition of the Uniform Customs and

Practice for Documentary Credits, published and copyrighted by the International
Chamber of Commerce,” or “the Uniform Commercial Code”]

(k) A surety bond, as specified in ADEM Admin. Code r, 335-14-2-
08(8)(i), must be worded as follows:; except that instructions in brackets are to be
replaced with the relevant information and the brackets deleted:

Pavment Bond

surety Bond No. [Insert number]

Parties [Insert name and address of owner or operator], Principal, incorporated in
[Insert State of incorporation]| of IInsert city and State of principal place of business]
and [Insert name and address of surety company(ies)], Surety Company(ics), of [Insert
suretv(ies] place of business].

EPA Identification Number (if any issued), name. and address for each facility
guaranteed by this bond:




Sudden accidental
ogeurences

Nonsudden aceidental

Penal sum per Qcourence [insert amowunt| linsert amount)

Annual Aggregale [insert amount] [insert amount!

Purpose: This is an agreement between the Surety(ies) and the Principal under
which the Suretv(ies), its (their) successors and assignees, apree to be responsibie
for_the payment of claimg against the Principal for bodily injury and/or property
damage to third parties coused by ['sudden’ and/or "nonsudden] accidental
occuwrrences arising [rom operations of the facility or group of facilities in the
sums prescribed herein; subject to the governing provisions and the following
conditions,

Governing Provisions:

{1) Section 22-30-16 of the Alabama Hazardous Waste Management
and Minimization Act of 1978, as amended.

(2) Rules and regulations of the Alabama Department of
Environmental Management Administrative Code, particularly 335-14-5-.08, 335-14-
6-.08, and 335-14-2-.08 (if applicable),

Conditions:

(1) The Principal is subject to the applicable governing provisions that
require the Principal to have and maintain liability coverage for bodily injury and
property damage to third parties caused by [“sudden” and/or “nonsudden”] accidental
occurrences arising from operations of the facility or sroup of facilities. Such
obligation dees not apply to any of the following:

(&) Bodily injury or property damage for which [insert Principal] is
obligated to pay damages by reason of the assumption of liability in a contract or
agreement. This exclusion does not apply to liability for damages that [insert Principall
woutlld be obligated to pay in the absence of the contract or agreement,

() Any obligation of [insert Principal] under a workers’ compensation,
disability benefits, or unemployment compensation law or similar law,

(c) Bodily injury to:

(1) An emplovee of [insert Principal] arising from, and in the course
of, emplovyment by [insert principall: or




() The spouse, child, parent, brother or sister of that employee as o
cousequence of, or arising from, and in the course of cmployment by [insert Principall
Thig exclusion applies:

(A) Whether [insert Principal] may be liable as an employer or in any
other capacity; and

(B3} To any obligation to share damages with or repay anolher person
who must pay damages because of the injury to persons identfied in paragraphs (1)
and (2).

(cl) Bodily injury_or properly _damage arising out of the ownershinp,
maintenance, use, or_enlrustment to others of any aircraft, motor vehicle or
witercraft,

(e Properly damage to:
(1) Any property owned, rented, or occupied by [insert Principall:
(2) Premises that are sold, given away or abandoned by _[insert

Principal] if the property damage arises out of any part of those premises;

(3) Property loaned (o [insert Principal];
(4] Personal property in _the care, custody or control of finsert

Principal];

(2) That partictular part of real property on which linsert Principal] or
any contractors or subcontractors working directly or indirectly on hehalf of [insert
Principal] are performing operations, if the property damage arises out of these

operations,

(2] This bond agsures that the Principal will satisfy valid third party
liability claims, as described in condition 1.

(3 If the Principal fails to satisfy a valid third party liability claim, as
described above, the Surety(ies) becomes liable on this hond obligation,

4 The Surety(ies} shall satisfy a third party liability claim only upon
the receipt of one of the following documents:

fa) Certification from the Principal and the third party claimant(s)
that the liability claim should be paid, The certification must be worded as follows,
except that instructions in brackets are to be replaced with the relevant information
and the brackets deleted:

Certification of Valid Claim

The undersigned, as parties [insert name of Principal] and [insert name and address of
third party claimant(s)], hereby certify that the claim of bodily mjury and/or property




damage caused by a [sudden or nonsudden| accidental geeurrence  arising  lrom
operating [Principal’s| facility should be paid in the amount of &L

Signatuire]
Principal

[Notaryi] Date

[Signature(s)|

Claimant(s)
INotary] Date
(h) A valid final court order establishing a judgment against the

Principal {or bodily injury or property damage caused by_sudden or nonsudden
accidental occurrences arising from the operation of the Principal’s facility or eroup of
facilitics,

(5) In the event of combination of this bond with another mechanism
for liability coverage, this bhond will be considered [insert “primary” _or “excess’|
coverage,

(6] The liability of the Surety(ies) shall not be dischargzed by _any
payment or succession of payments hereunder, unless and until such payment or
payments shall amount in the agsregate to the penal sum of the bond. In no event
shall the obligation of the Surety(ies) hereunder exceed the amount of said annual
aggregate penal sum, provided that the Surety{ies) futnish(es) notice to  the
Department forthwith of all ¢claims (iled and payvments macde by the Surety{ies) under
this bond.

(7) The Surety(ics) may cancel the hond by sending notice of
cancellation by certified mail to the Principal and the Alabama Department of
Environmental Management, provided, however, that cancellation shall not cccur
during the 120 days heginning on_the date of receipt of the notice of cancellation by
the Principal and the Department, as evidenced by the return receipt.

(8) The Principal may terminate this bond by sending written notice
to the Surety(ies) and to the Alabama Department of Environmental Management.

(9] The Surety(ies) hereby waive(s) notification of amendments to
applicable laws, statutes, rules and regulations and agree(s) that no such amendment
shall in any way alleviate its (their) obligation on this bond.

(10) This bond is effective from [insert date] (12:01 a.m., standard iime,
at_the address of the Principal as stated herein) and shall continue in force until
terminated as described above,




In Witness Whereaol, the Principal and surety(ies) have executed this Bond and have
affixed their seals on the date sel {orth ahove.

The persons whose sienatures appear below hereby certily that they are authorized Lo
exeeute this surcty bond on behall of the Principal and suretyfies) and that the
wording of this surely bond is idenlical to the wording specilied in ADEM Admin. Code
£ 335-14-2-.08(12)(k), as such regulations were constituted on the date this bond was
executed.

PRINCIPAL
[Signature(s)]
[Name(s)]
[Tide(s)]

[Corporate Seal]

CORPORATE SURETYIIES]

[Name and adcdress]

State of incorporation:

Liability Limit: $

{Signature(s)

[Name(s) and title(s)]

[Corporate seall

[For every co-surety, provide signature(s), corporate seal. and other information in the
same manner as for Sureiy above.)

Bond premium; $

1] A _trust agreement, as specified in ADEM Admin, Code r. 335-14-
2-.08(8)(}), must be worded as follows, cxcept that instructions in brackets are to bhe
replaced with the relevant information and the brackets deleted:

Trust Agreement

Trust Agreement, the “Agreement,” entered into as of [date] by and between [name of
the owner or operator]_a [narne of State] linsert “corporation,” “partnership,”
“association,” or “proprietorship”], the “Grantor.” and [name of corporate trustee]
[insert, “incorporated in the State of ” or “a national banlc”], the “trustee.”

3




Whereas, the Alabama Depactment of Environmental Management ((he Tiepartmeni’)
has estahlished certain regulations applicable (o the Grantor, requiring thal an owner
or_operator must demonstrate (inancial responsibility for bodily injury and property
damage to third pactics causcd by sudden accidentad and/or nonsudden accidental
oceurrences arising from operationsg of the (acility or group of facilities.

Whereas, the Grantor has clected to_establish a (rust to assure all or part of such
financial respongibility for the facilities identified herein.

Whereas, the Grantor, acting through its duly authorized officers, has sclected the
Trustee to be the trustee woder this agreement, and the Trustee is willing to act as
trustee,

Now, therelore, the Grantor and the Trustee apree as follows:

Section 1, Definitions. As used in this Agreement:
{a) The term “Grantor” means the owner or operator who enters into

this Agreement and any successors or assiens of the Grantor.

(b} The term “Trustee” means the Trustee who enters into this
Agreement and any successor Trustee.

Section 2. [dentification of Facilities, This agreement pertains to the facilities
identified on attached schedule A [on schedule A, for cach facility list the FEPA
[dentification Number (if any issued), name, and address of the facility(ics) and the
amount of liability coverage, or portions thereof, if more than one instriunent affords
combined coverage as demonstrated by this Agreement|.

Section 3. Establishment of Fund. The Grantor and the Trustee herehy
establish a trust fund, hereinafter the “Fund,” for the benefit of any and all third
parties injured or damaged by [sudden and/or nonsudden] accidental occurrences
ariging from operation of the facility(ies) covered by this guarantee, in the amounts of

-fup_to $1 million] per occurrence and [up to $2 million] annual
aggregate for sudden accidental ccourrences and [up to $3 million| per
pecurrence  and -lup to $6 million] annual ageregate for nonsudden

occurrences, except that the Fund is not established for the benefit of third parties for
the following:

(a) Bodily injury or property damage for which [insert Grantor] is
obligated to pay damages by reason of the assumption of liability in a contract or
agreement. This exclusion does not apply to liability for damages that [insert Grantor]
would be obligated to pay in the absence of the contract or agreement.,

(b} Any obligation of [insert Grantor] under a workers’ compensation.,
disability benefits, or unemployment compensation law or any similar law.,

{¢) Bodily injurv to:




(1) An_employee of [insert Grantor] arising from, and in the course ol
cmployment by [insert Grantor]: or

2) The spouse, child, narent, brother or sister of that cmplovee as a
consequence of, or arising from, and in the course of employment by |insert € rantor|,
This exclusion applics;

(A) Whether [inserl Grantor] may be linble as an emplover or in any
other capagity; and

(B3) To any obligation to share damages with or repay another PErson
who _must pay_datmages becausc of the injury to persons identified in paragraphs (1)

and (2).

{d] Bodily injury or property damage arising out of the ownership,
maintenance, use, or enfrustment to_others of any aircralt. motor vehicle or
watercraft.

(e} Property damage to:
(1) Any property owned, rented, or occupied by [insert Grantor]:
(2) Prermises that are sold, given away or abandoned by [insert

Grantor] il the property damage arises out of any part of those premises:

(3} Property loaned to [insert Grantor]:

{4 Personal property in the care, custody or control of l[insert
Grantor];

(5 That particular part of real property on which linsert Grantor] or

any contractors or subcontractors working directly or indirectly on behalf of finsert
Grantor] are performing operations, if the property damage arises out of these
gperations.

In the event of combination with another mechanism for liability coverage, the Fund
shall be considered |ingert “primary” or “excess”| coverage,

The Fund is established initially as consisting of the property, which is acceptable to
the Trustee, described in Schedule B attached hereto. Such property and any other
property subsequently transferred to the Trustee is referred to as the fund, together
with _all earnings and profits thereon, less any payments or distributions made by the
Trustee pursuant to this Agreement, The Fund shall be held by the Trustee, IN
TRUST, as hereinafter provided, The Trustee shall not be responsible nor shall it
undertake any responsibility for the amount or adequacy of, nor any duty to collect
from the Grantor, any payments negessary to discharge any liabilities of the Cirantor
established by the Department,




section 4, Payment [or Bodily njury or Property Darmage, The Trustee shail
salisly o third party liability claim by making paymenis {tom the Fund only upon
receipt of once of the following documents,

{1} Certification {rom the Grantor and the third party claimant(s) that
the Hability claim should be paid, The certification must be worded as [ollows, except
that instructions in brackets are to be replaced with the relevant information and the
hrackets deleted:

Certification of Valid Claim

The undersigned, as partics [insert Grantor] and linsert name and address of third
party claimant(s)], hereby_certily that the claim of bodily injury and/or property
damage caused by a Isudden or nonsudden| accidental occurrence arising from
operating [Grantor’st [acility or group of facilities should be paid in the amount of

B L.

[Signatures
Grantor
Claimant(s)
() A valid {final court order establishing a judgment against the
Grantor for bodily injury or property damage caused by sudden or tnonsudden

accidental occurrences arising from the operation of the Grantor’s facility or group of
facilities,

Section 5, Payments Comprising the Fund. Payments made to the Trustee [or
the Fund shall consist of cash or securities acceptable to the Trustee,

Seciion 6. Trustee Management. The Trustee shall invest and reinvest the
principal and income, in accordance with general investment policies and guidelines
which the Grantor mav comununicate in writing to the Trustee [rom time to time,
subiect, however, to the provisions of this section, In investing, reinvesting,
exchanging, selling, and managing the Fund, the Trustee shall discharge his duties
with respect to the trust fund solely in the interest of the beneficiary and with the
care, skill, prudence, and diligence under the circumstance then prevailing which
persons of prudence, acting in a like capacity and familiar with such matters, would
use in the conduct of an enterprise of a like character and with like aims: except that:

(i) Securities or other obligations of the Grantor, or any other owner
or operator of the facilities, or any of their affiliates as defined in the Investment
Company Act of 1940, as amended, 15 U.S.C. 80a-2.{a), shall not be acquired or held
unless they are securities or other obligations of the Federal or a State gavernment;




{ii) The Trustee is authorized lo invest the Fund in time or demand
deposits of the Trustee, to_the_extent insured by an agency ol the Federal or Stale
government: and

{i1L) The Trustee is authovized to hold cash awaiting investment or
distribution uninvested for a reasonable time and without lHability for the payment of
interest thereon,

Section 7. Commingling and Investment, The Trustee is cxpressly authorized
in its discretion:

{a) To transfer from time to time any or all of the assets of the Fune
to any common commingled, or collective trust fund created by the Trustee in which
the fund is eligible to participate, subject to all of the provisions thereof, to be
commingled with the assets of other trusts participating therein: ancl

(b) To_purchase shares in any investment company registered under
the Investment Company Act of 1940, 15 U.S.C. 81la~1 ot seq., including one which
may be created, managed, underwritten, or to which investment advice is rendered or
the shares of which are sold by the Trustee. The Trustee may vote such shares in its
discretion,

Section 8, Express Powers of Trustee. Without in any way lirmiting the powers
and discretions conferred upon_the Trustee by the other provisions of this Agreement
or by law, the Trustee is expressly authorized and empowered:

{a) To_sell, exchange, convey, transfer, or otherwise dispose of any
property held by it, by public or private sale. No person dealing with the Trustee shall
he bound to see to the application of the purchase money or to inguire into the validity
or expediency of any such sale or other disposition:

(b] To _make, execute, acknowledge, and deliver any and all
documents of transfer and conveyance and any and all other imstruments that mav be
necessary or appropriate to carry out the powers herein

{c) To register any securities held in the Fund in its own name or in

the name of a nominee and to hold any security in bearer form or in book entry, or to
combine certificates representing such securities with certificates of the same issue
held by the Trustee in other fiduciary capacities, or to deposit or arrange for the
deposit of such securitics_in a qualified central depository even though, when so
deposited, such securities may be merged and held in bulk in the name of the
nominee of such depository with other securities deposited therein by another person,
or to deposit or arrange for the deposit of any securities issued by the United States
Governmendt, or any agency or instrumentality thereof, with a Federal Reserve bank,
but the books and records of the Trustee shall at all times show that all such
securities are part of the Fund; '

(d) To deposit any cash in the Fund in interest-bearing accounts
maintained or savings certificates issued by the Trustee, in its separate corporate




capacity, or in any other banking instiution affiliated with the Trustee, to the extent
insured by an agency of the Federal or Stale government: and

(e To compromisc or atherwise adjust all claims in favor of or apainst
the Fund.

Section 9. Taxes and Expenses, All taxes of any kind that may he assessed or
levied against or in respect of the Fund and all hrokerage commissions incurred by the
Fund shall be paid from the Fund. All olher cxpenses_incurred by the Trustce in
connection with the administration of this Trust, including fees for legal services
rendered to the Trustee, the compensation of the Trustee to the extent not paid
directly by the Grantor, ancd all other proper charges and dishursements of the Trustee
shall be paid from the Fund.

Section_ 10, Annual Valuations, The Trustee shall annually, at least 30 davs
prior to the anniversary date of establishment of the fund, Aurnish to the Grantor and
to_the Department a statement conlirming the value of the Trust, Any securities in the
Fund shall be valued at market value as of no more than 60 days prior to the
anniversary date of establishment of the Fund, The failure of the Grantor to object in
writing to_the Trustee within 90 days after the statement has been Furnished to the
Grantor and the Department shall constitute a conclusively binding assent by the
Grantor barring the Grantor from agserting any claim or liability against the Trustee
with respect to matters disclosed in the statement.

section 11, Advice of Counsel. The Trustee may from time to time consult with
counsel, who may be counsel to the Grantor with respect to any guestion arisine as to
the construction of this Agreement or anv action to be taken hereunder. The Trustee
shall be fully protected, to the extent permittect by law, in acting upon the advice of
counsel.

Section 12.  Trustee Compensation, The Trustee shall be entitled to reasonable
compensation for its services as agreed upon in writing from time to time with the
Grantor.

Section 13, Successor Trustee, The Trustee may resign or the Grantor may
replace the Trustee, but such resignation or replacement shall not be effective until
the Grantor has appointed a successor trustee and this successor accepts the
appointment. The successor trustee shall have the same powers and duties as those
conlerred upon the Trustee hereunder, Upon the successor trustee’s acceptance of the
appaintment, the Trustee shall assign, transfer, and pay_over to the successor trustee
the funds and properties then constituting the Fund, If for anv reason the Grantor
cannot or does not act in the event of the resignation of the Trustee, the Trustee may
apply to a court of competent jurisdiction for the appointment of a successor trustee
or for instructions. The successor trustee shall specify the date on which it assumes
administration of the trust in a writing sent to the Grantor, the Department, and the
present Trustee by certified mail 10 days before such change becomes effective. Any
expenses incurred by the Trustee as a result of any of the acts contemplated by this
section shall be paid as provided in Section 9.




bection 14, Instructions to the Tristee, All orders, requesis, and inslruclions
by the Crantor to the Trustee shall be in wriling, sipned by such persons as are
designated in_the attached Exhibit A or such othor designees as the Grantor may
designate by sunendments to Exhibit A, The Trustee shall be fully protecicd in acting
without inguiry in_accordance with the Grantor's orders, requests, and instructions.
All grders, requests, and instructions by the Department to the Trustee shall be in
wriling, signed hy the Department, or their designees, and the Trustee shall act and
shall be fully protected in_acling in_accordance with such orders, requestls, and
instructions. The Trustee shall have the right to assume, in_the absence of written
notice to the contrary, that no event constituting a chanee or a termination of the
authority of any person to act on behalf of the Grantor or the Department hereunder
has occurred. The Trustee shall have no duty to act in the ahsence of such orders,
requests, and instructions from the Grantor and/or the Department, except as
provided for herein.

Section 15, Notice of Nonpayment. If a payment for bodily injury or property
damage is made under Section 4 of this trust, the Trustee shall notify the Grantor of
such payment and the amount(s) thereof within five (3) working days. The Grantor
shall, on or before the anniversary date of the establishment of the fFfund following
such notice, either make pavments to the Trustee in amounts sufficient to cause the
trust to return to its value immediately prior to_the payment of claims under Section 4,
or shall provide written proof to the Trustee that other Rnancial assurance for liability
coverage has been obtained equaling the amount necessary to return the trust to its
value prior to the payment of claims. If the Grantor does not ecither make payments to
the Trustee or provide the Trustee with such proof, the Trustee shall within 10
working days after the anniversary date of the establishment of the Fund provide a
written notice of nonpayment to the Department.

section 16, Amendment of Agreement. This Apreement may_be amended by an
instrument in writing executed by the Grantor, the Trustee, and the Department, or by
the Trustee and the Department if the Grantor ceases to exist,

Section 17, Irrevocability and Termination. Subiject to the right of the partics
to amend this Agreement as provided in Section 16, this Trust shall be irrevocable and
shall continue until terminated at the written agreement of the Grantor, the Trustee,
and the Department, or by the Trustee and the Department, if the Grantor ceases to
exist. Upon termination of the Trust, all remaining trust property, less final trust
administration expenses, shall be delivered to the Grantor. The Department will apree
to termination of the Trust when the owner or operator substitutes alternate financial
assurance as specified in this section.

Section 18.  Immunity and Indemnification. The Trustee shall not  incar
personal liability of any nature in connection with anv act or omission, made in good
faith, in the administration of this Trust, or in carrying out any directions by the
Grantor or the Department issued in accordance with this Agreement, The Trustee
shall be indemnified and saved harmless by the Grantor or from the Trust Fund, or
both, from and against any personal liability to which the Trustee may be subjected by
reason of any act or conduct in its official capacity, including all expenses reasonably
incurred in its defense in the event the Grantor fails to provide such defense.




Section 19. - Choice_of Law, This Agreement shall be administered, construed,
and enforced according to the laws of the Stale ol [enter name of Statel],

Section 20, Interpretation. As used in this Agreement, words in the sineular
include the plural and words in_the plural include the singular. The descriptive
headings ftor each section of this Agreement shall not affect the interpretation or the
legal efficacy of this Agreement.

In Witness Whereof the parties have caused this Agreement to be executed by their
respective officers duly authorized and their corporate scals to be hereunto affixed and
attested as of the date first above written, The parties below certify that the wording of
this Agreement is identical to the wording specified in ADEM Admin., Code ¢, 335-14-
2-,08(12)(H as such regulations were constituted on the date first above written.

[Signanire of Grantor]
[Title]
[Title]
[Seal]

[Signature of Trustee]

(2) The following is an example of the certification of

acknowledgement which must accompany the trust agreement for a trust fund as
specified in ADEM Adimmin, Code r. 335-14-2- 08(8)(j).

State of

County of

On this [date], before me personally came [owner or operator] to me known, who, being
by me duly sworn, did depose and say that she/he resides at [address], that she/he is
{title] of [corporation|, the corporation described in and which executed the above
instrument; that she/he knows the seal of said corporation; that the seal affixed to
such instrument is such corporate seal: that it was so affixed by order of the Board of
Directors of said corporation, and that she/he signed her/ his name thereto by like
order.

[Signature of Notary Public]




(m) (1) A standby (rust agrecment, as specified in ADEM Admin, Code 1.
335-14-2- 08{8)(h}, must bhe worded as follows, except Lhat instructions in brackets are
10 he replaced with the relevant information and the brackets deleted:

Standby Trnst Agreement

Trust Agreement, the “Agreement,” entered into as of [date] by and between [name of
the owner or operalor] a [name of a State] [insert “corporation,” “partnership,”
“associalion,” or “proprietorship”. the “Grantor,” and [name ol corporate trustee],
[insert, “incorporated in the State of " or “a national banle™, the “trustee.”

Whereas the Alabama Departiment of Environmental Management (the “Department,”
has established certain regulations applicable to the Grantor, requiring that an owner
or operator musl demoenstrate financial responsibility for bodily injury and property
damage to third parties caused by sudden accidental and/or nonsudden acciclental
peccurrences arising [rom operations of the facility or group of [acilities.

Whereas, the Grantor has elected to establish a standby trust into which the proceeds
from a letter of credit mav be deposited to assure all or part of such fAnancial
responsibility for the facilities identified herein.

Whereag, the Grantor, acting through its duly authorized officers, has selected the
Trustee to be the (rustee under this agreement, and the Trustee is willing to act as
Lrustee,

Now, therefore, the Grantor and the Trustee agree as lollows:

Section 1, Definitions. As used in this Agreement:

(a) The term Grantor means the owner or operator who enters into
this Agreement and any successors or assigns of the Grantor.

(b) The term Trustee means the Trustee who enters into this
.!-\;zreement c”lﬂd a1y SLICCESSOY TI‘USH‘)B.

Section 2, Identification of Facilities. This Agreement pertains to the facilities
identified on attached schedule A Jon schedule A, for each facility list the EPA
[dentification Number (if any issued). name, and address of the facilitv{ies] and the
amount of liability coverage, or portions thereof, if more than one instrument affords
combined coverage as demonstrated by this Agreement].

Section 3. Establishment of [Mund. The Grantor and the Trustee hereby
establish a standby trust fund, hereafter the “Fund,” for the benefit of any and ail
third parties  injured or damaged by [sucdden and/or nonsudden] accidental
occurrences arising from operation of the facility(ies) covered by this guarantee, in the

amounts ol -lup to $1 milliont per occurrence and -lup to $2
million] annual agesregate for sudden accidental occurrences and -lup to 83
million] per occurrence and -[up to $6 million] annual agsregate for

nonsudden occurrences, except that the Fund is not established for the benefit of
third parties for the following:




(a) Bodily tijury or_property damage for which [tusert Granler] is
ohligated to pay damages by reason of the assumption of liability in a contract or
agreement. This exclusion does not apply to lability for damages that [insert Grantor|
would be ohlivated Lo pay in the absence of the contract or agreement.

{1 Anv obligation of linsert Grantor] under a worlkers’ compensation,
disahility benefits, or unemployment compensation law or any similar law.

{c) RBadily injury to:

(1 An eraplovee of [insert Grantor] arising from, and in the course uof,
employment by linsert Grantor]; oy

(2) The spouse, child, parent, brother or sister of that emplovee as a
consequence of, or arising [rom, and in the course of employment by [insert Grantor|.

This exclusion applies:

(A) Whether [insert Grantor] may be liable as an emplover or in any
other capacity; ancd

(B) To any obligation to share damages with or repay another person
who must pay damages because of the injury to persons identilied in paragraphs (1)

and (2).

() Rodily injury or vroperty damage arising oul of the ownership,
maintenance, use, or entrustment to others of any aircraft, motor vehicle or
watercraft,

(e] Property damage to:
(1) Any property owned, rented, or occupied by [insert Grantor]|;
(2) Premises that are sold, given away or abandoned by |insert

Grantor] if the property damage arises out of any part of those premises;

(3) Property leaned by [insert Grantor],

(4) Personal property 1 the care, custody or control of [insert
Grantor],

(5] That particular part of real property on which [insert Grantor] or

any contractors or subcontractors _working directly or indirectly on behalf of [insert
Grantor] are nerforming operations, if the property damage arises outl ol these
operations.

In the event of combination with another mechanism for liability coverage, the Fund
shall be considered [insert “primary” or “excess’] coverage.




The Fund is established initially as consisting of the proceeds of the letter of credit
deposited _into _the Furxl, Such proceeds and any olher property subseguently
transferred to _the Trustee is referred to as the Fund, together with all earninegs and
profits thereon, less any pavments or distributions made by the Trustee pursuant to
this Agreernent. The Fund shall he held by the Trustee, IN TRUST, as hereinafter
provided, The Trustee shall not be responsible nor shall it undertake any
responsibility for the amount or adequacy of, nor any duty 1o collect [rom the Grantor,
any payments necessary to cdischarge any liabilities of the Grantor established by the
Department, '

Section 4, Payment for Bodily Injury or Property Damage. The Trustee shall
satisfy_a third party liability claim by drawing on the letter of credit describecd in
Schedule B and by making payments from the Fund only upon receipt of one of the
lollowing documents:

(&) Certification from the Grantor and the thicd party claimant(s] thal
the liability claim should be paid, The certification must be worded as follows, except
that instructions in_brackets are to be replaced with the relevant information and the
brackets deleted:

Certification of Valid Claim

The undersivned, as parties [insert Grantor] and [insert name and address of third
party claimant(s)], _hereby certify _that the claim of bodily _injury and/or propetty
damage caused bv a [sudden or nonsudden] accidental occurrence ariging from

operating [Grantor’s] facility should be paid in the amount of $§ 1
[Signature]
Grrantor
[Signatures]
Claimant(s)
{h A valid final court order establishing a judgment against the

Grantor for bodily injury or property damage caused bv sudden or nonsudden
accidental occurrences arising from the operation of the Grantor's facility or group of
facilities.

Section 5. Pavments Comprising the Fund, Payments made to the Trustee for
the Fund shall consist of the proceeds from the letter of credit drawn upon by the
Trustee in accordance with the requirements of ADEM Admin, Code r. 335-14-2-
L08{12)(k and Section 4 of this Agreement,

Section 6. Trustee Management. The Trustee shall invest and reinvest the
principal and incorme, in accordance with general investment policies and suidelines
which the Grantor may communicate in writing to the Trustee from time to time,
subject, however, to the provisions of this Section. In investing, reinvesting,
exchanging, selling, and managing the Fund, the Trustee shall discharee his duties




with respect to the trust fund solely in the interest of the beneliciary and with the
care, skill, prudence, and dilicence under the circumstances then prevailing which
persons of prudence, acting in a like capacity and familiar with such matters, woukl
use_in the conduct of an enterprise of a like character and with like aims: cxcept that:

{0 Securities or other oblisations of the Grantor, or any other owner
or_operator of the laciities, or _anyv of their afliliates as defined in the Investment
Company Act of 1940, as amended, 15 U.S.C. 80a-2(a), shall not be acquired or held,
unless they are securities or other obligations of the Federal or a State governmen L

fii) The Trustee is authorized to invest the Pund in time or demand
deposits of the Trustee, to the extent insured by an agency of the Federal or a State
covernment; and

{iii) The Trustee is authorized to hold cash awailing investrnent or
distribution uninvested for a reasonable time and without liability for the payment of
interest thereon.

Section 7, Commingling and Investment. The Trustee is expressly authorized
in its discretion;

{a) To transfer from time to time any or all of the assets of the Fund
to_any common, commingled, ot collective trust fund created by the Trustee in which
the Fund is eligible to participate, subject to all of the provisions thereofl. to be
commingled with the assets of other trusts participating therein: and

(bl To purchase sharcs in any investment company registered under
the Investment Company Act of 1940, 15 U.S.C, 80a-1 et seq., including one which
may be created, managed, underwritten, or to which investment advice is rendered or
the shares of which are sold by the Trustee, The Trustee may vote such shares in its
discretion.

Section 8. Express Powers of Trustee. Without in any way limiting the powers
and ciscretions conferred upon the Trustee by the other provisions of this Agrecment
or_ by law, the Trustee is expressly authorized and empowered:

(a) To_sell, exchange, convey, transfer, or otherwise dispose of any
property held by it, by public or private sale. No person dealing with the Trustee shall
be bound to see to the application of the purchase money or to inquire into the validity
or expediency of any such sale or other disposition:

(k) To make, execute, acknowledge, and deliver any and all
documents of transfer and conveyance and anv and all other instraments that may be
necessary or appropriate to carry out the powers herein sranted:

(c] To register any securities held in the Fund in its own name or in
the name of a nominee and io hold any security in bearer form or in book entry, or to
combine certificates representing such securities with certificates of the same issue
held by the Trustee in other fiduciary capacities, or to deposit or arrange for the
deposit of such securities in_a qualified central depositary even though, when so




deposiled, such sceurities may _be merged _and held in bullk in the name ol the
nominee of such deposilary with other securilies deposited therein by another person,
or to deposit or_arrange [or the deposit of any scouritics issied by the United States
Government, or any apency or instrumentality thereof, with a Federal Rescrve Banl,
but the books and records of the Trustee shall at all times show that all such
securities are pagt of the Fund;

(<) To deposit any cash _in the Fund in_interest-hearing accounts
maintained or savings certilicates issued hy the Trustee, in its separale corporale
apacity, or in any other banking institution affiliated with the Trustce, to the extent
insured by an agency of the Federal or State government; and

{e) To compromise or otherwise adjust all claims in tavor of or against
the Fund,

Section 9. Taxes and Expenses, All taxes of any kind that may be assessed or
levied against or in respect of the Fund and all brokerage commissions incurred by the
rund shall be paid rom the Fund. All other expenses incurred by the Trustee in
connection with the administration of this Trust, including fees for legal services
rendered to the Trustee, the compensation of the Trustee to the extent not paid
directly by the Grantor, and all other proper charges and dishursements to the Trustee
shall be paid from the Fund.

Yection 10.  Advice of Counsel. The Trustee may from time to time consult with
counsel, who may be counsel to the Grantor, with respect to any question ariging as to
the construction of this Agreement or anv action_to be taken hereunder. The Trustee
shall be fully protected, to the extent permitted by law, in acting upon the advice of
counsel.

Section 11. Trustee Compensaiion. The Trustee shall be entitled to reasonable
compensation for its services as agreed upon in writing from time to time with the
Grantor, '

Section 12. Successor Trustee. The Trustee may resign or_the Grantor may
replace the Trustee, but such resignation or replacement shall not be effective until
the Grantor has appointed a successor trustee and this successor accepts the
appointment. The successor trustee shall have the same powers and duties as those
conferred upon the Trusiee hereunder. Upon the successor trustee’s acceptance of the
appointment, the Trustee shall assign, transfer, and pay over to the successor trustee
the funds and properties then constituting the Fund. If for any reason the Grantor
cannot or does not act in the event of the resignation of the Trustee, the Trustee may
apply to a court of competent jurisdiction for the appointment of a successor trustee
or for instructions. The successor_trustee shall specify the date on which it assutnes
administration of the trust in a writing sent to_the Grantor, the Department and the
present Trustee by certified mail 10 days before such change becomes effective. Any
expenses incurred by the Trustee as a result of any of the acts contemplated by this
Section shall be paid as provided in Section 9.

Section 13, Instructions to the Trustee. All orders, requests, certifications of
valid claims, and instructions to the Trustee ghall be in writing, signed by such




persons as are desipnated in the attached Exhibit A or such mhc‘r designees as the
Grantor may cesignate by amendments to Exhibit A, The Trustee shall be ally
protected in acting without inquiry in accordance with the Grantor's orders Lreguests,
and instructions, The Trustee shall have the right to assume, in the absence of written
notice_to the contrary, that ng event coustituting o chanee or a fermination of the
authority of any person to act on behalf of the Grantor or the Department hereunder
has occurred, The Trustee shall have no duty to act in the absence of such orders,
requests, o instructions from the Grantor and/or the Department, except as
provided for herein,

Section 14, Amendment of Agreement. This Agreement may be amended by an
instrument in writing executed by the Grantor, the Trustee, and the Department, or by
the Trustee and the Department if the Grantor ceases to exist,

Section 15, [rrevocability and Termination. Subject to the right of the parties
to amend this Agreement as provided in Section 14, this Trust shall be irrevocable and
shall continue until Lcrrmrmted at the written agreement of the Grantor, the Trustee,
and the Department, or by the Trustee and the Department, il the Grantor ceases to
exist. Upon tc,rmma.t.mn of the Trust, all remaining trust property, less final trust
administration expenses, shall be paid to the Grantor. The Department will agree to
termination of the Trust when the owner or operator substitutes alternative financial
assurance as specified in this section.

Section 16.  Immunity and indemnification. The Trustee shall not incur
personal liability of any nature in connection with any act or omission, made in good
faith, in the administration of this Trust, or in carryving out any directions by the
Grantor and the Department issued in accordance with this Agreement. The Trustee
shall be indemnified and saved harmless by the Grantor or from the Trust Fund, or
both, from and against any personal liability to which the Trustee may be subjected by
reason of any act or conduet in its official capacity, including all expenses reasonably
mcurred in its defense in the event the Grantor fails to provide such defense.

Section 17.  Choice of Law. This Agreement shall he administered, construed,
and enforced according to the laws of the State of Alabama.

Section 18,  Interpretation. As used in this Agreement, words in the singular
include the plural and words in the plural include the singular. The descriptive
headings for each Section of this Agreement shall not affect the mterpretat]on of the
legal efficacy of this Agreement.

In Witness Whereof the parties have caused this Apreement to be executed by thejr
respective officers duly authorized and their corporate scals to be hereunto affixed and
attested as of the date first above written, The parties below certify that the wording of
this Agreement is identical to the wording specified in ADEM Admin. Code r. 335-14-
2-.08(12)(m) as such regulations were constituted on the date first above written.,

ISignature of Grantor]

[Title




[Title]

[Seal

[Signature of Truslee|

[Title]

[Seall

(2) The  following is  an  example of the certification  of
acknowledgement which must accompany the trust agreement for a standby trust
fund as specified in ADEM Admin. Code r. 335-14-2-.08(8)(h]. State requirements may
differ on the proper content of this acknowledgement.

State of

County of

On this [date], before me personally came [owner or operator] to me known, who, being
by_me duly sworn, did depose and say that she/he resides at laddress], that she/he is
(title] of [corporation], the corporation described in and which cxecuted the above
instrument; that she/he knows the seal of said corporation; that the seal affixed to
such instrument is such corporate seal; that it was so affixed by order of the Board of
Directors of said corporation, and that she/he signed her/ his name thereto by like
aorder,

[Signature of Notary Public]
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